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ABANDONMENT. 

May  not  a  title  be  lost  by  abandonment  ? 

It  may,  and  if  so,  it  falls  back  to  the  state  ;  but  is  never  thereby 
transferred  to  an  adverse  claimant.  Nor  can  a  stranger  who  discovers 
another  unsatisfied  warrant  in  the  hands  of  the  deputy-surveyor  or  else¬ 
where,  after  any  lapse  of  time  from  its  date,  assume  the  ownership  of  it, 
and  have  it  surveyed  for  himself. — Orr  v.  Cunningham,  4  Watts  and  Sar- 
gant  Reports,  294.  (1843.) 

ACCORD  AND  SATISFACTION. 

An  accord  must  be  executed  in  all  its  parts,  before  it  can  produce  sat¬ 
isfaction.  An  Accord  executory  constitutes  no  bar. —  Crary  v.  Ashley  and 
Beebe,  4  Arkansas  Reports,  203.  (1843.) 

ACT  OF  ASSEMBLY. 

The  Commonwealth  may  pass  a  retrospective  law  impairing  her  own 
right,  and  therefore  a  supplementary  Act,  passed  after  a  forfeiture  incurred 
to  the  Commonwealth  under  a  former  Act,  declaring  it  not  to  be  incurred 
by  the  true  intent  and  meaning  of  the  former  Act,  releases  the  penalty.- — 
Davis  v.  Dawes,  4  Watts  and  Sargant's  Reports,  p.  401.  (1843. y 

ACTION.— PROMISSORY  NOTE. 

The  selling  of  a  promissory  note  by  one  who  has  caused  it  to  be  en¬ 
dorsed  by  a  minor,  without  erasing  the  endorsement  or  otherwise  making 
it  appear  on  the  note  that  the  endorsement  is  not  to  be  relied  on  is,  if  un¬ 
explained,  a  representation  to  all  subsequent  holders,  that  the  endorsement 
constitutes  a  valid  contract.  And  though  the  seller  gives  notice  to  the  first 
purchaser  that  the  endorsement  is  worthless,  yet  if  such  purchaser  sells 
no.  i.  15 
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the  note  without  disclosing  the  infirmity  of  the  endorsement,  his  vendee, 
if  he  suffer  therefrom,  may  maintain  an  action  for  indemnity  against  the 
first  seller. — Lobdell  v.  Baker,  3  Metcalf’s  Reports,  469.  (1842.) 

ADMINISTRATOR. 

The  executor  or  administrator  can  create  no  debt  against  the  estate 
of  the  deceased.  —  Davis  v.  French,  20  Maine  Reports,  p.  21.  (1843.) 

ADMIRALITY. 

In  all  proceedings  in  ram.,  when  a  Court  of  Admirality  has  jurisdic¬ 
tion  over  the  thing  itself,  it  is  wholly  unimportant,  to  whom  it  belongs. — 
Clark  v.  The  New  Jersey  Steam  Boat  Co.,  1  Story’s  Report's  531.  (1842.) 

AFFIDAVIT  OF  DEFENCE. 

Upon  an  affidavit  of  defence  to  part  of  a  claim,  the  plaintiff  may  take 
judgement  for  the  residue  and  receive  it ;  and  proceed  to  issue  trial  and 
judgement  for  that  which  was  disputed. — M’ Kinney  v.  Mitchell,  4  Watts 
and  Sarganl’s  Reports,  p.  25.  (1843.) 

ALTERATION  OF  INSTRUMENTS. 

If  after  the  execution  and  delivery  of  an  unattested  bond,  the  obligee, 
without  the  knowledge  and  assent  of  the  obligor,  fraudulently  and  with  a 
view  to  some  improper  advantage,  procures  a  person,  who  was  not  present 
at  the  execution  of  the  bond,  to  sign  his  name  thereto  as  an  attesting  wit¬ 
ness,  the  bond  is  thereby  avoided  and  the  obligor  discharged. — Adams  v. 
Frye,  3  Metcalf’s  Reports,  p.  103.  (1843.) 

The  foregoing  decisions  seem  to  be  in  accordance  with  the  following 
cases:  Heff elfin ger  v.  Shute,  \6  S.  R.  44  ;  Lewis  v.  Paige,  8  Cow. 
71  ;  Finney  v.  Carwith,  18  Johnson,  499  ;  Miller  v.  Stewart,  4  Wash.  C. 
C.  26  ;  Commissioners  v.  TIannion,  J.  N.  dj-  M.  554,  where  it  was  decid 
ed  that  a  material  alteration  or  interlineation  of  a  bond  after  execution 
avoided  it.  In  the  case  of  Newell  v.  Mayberry,  3  Leight,  250  ;  Mills  v. 
Starr,  2  Bailey,  359,  it  was  decided  that  if  an  instrument  be  altered  in  a 
material  part  by  the  party  claiming  under  it,  whether  a  sealed  or  unsealed 
instrument,  the  party  could  not  recover  on  it :  and  the  following  cases, 
Mitchell  v.  Ringgold,  3  liar,  J.  150  ;  5  Mour,  31  ;  Cloud  v.  Staat,  5 
Lilt.  205  ;  United  States  Bank  v.  Russell,  3  Ycates,  391  ;  Pankey  v. 
Mitchell,  1  Bruse,  301,  show  most  conclusively  that  an  alteration  in  the 
date  or  amount  of  a  note  by  the  payee  in  any  material  point,  avoids  it  as 
to  the  maker,  even  in  the  hands  of  an  innocent  endorser  for  valuable  con¬ 
sideration,  nor  would  it  prevent  the  avoidance,  even  though  the  day  of 
payment  be  protracted  by  the  alteration,  3  Yeates,  191,  in  the  case  of 
Homer  v.  Wallis,  11  Mass.  R.  30,  it  was  held  that  where  a  personal 
the  request  of  the  payee  put  his  name  thereto  as  a  witness,  who  was  not 
present  at  the  execution  of  a  promissory  note,  it  was  such  an  alteration  of 
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the  note  as  avoided  it.  Some  have  thought  that  if  a  note  was  originally 
dated  wrong  by  mere  mistake,  that  ail  alteration  of  the  date  without  the 
maker’s  consent  would  not  render  it  invalid,  but  this  is  not  so,  for  the  altera¬ 
tion  even  in  such  a  case  would  invalidate  the  note,  Bowers  v.  Jewell,  2  N. 
Hamp.  543  ;  so  too  in  the  case  of  Martindale  v.  Follet,  1  N.  Ramp.  95,  it  was 
decided  that  in  a  note  payable  in  “  merchantable  neat  stock”  an  insertion 
of  the  word  “  young”  after  the  word  “  merchantable,”  was  a  material  al¬ 
teration  ;  and  if  made  by  the  promisee  designedly,  it  destroyed  the  validi¬ 
ty  of  the  note.  Inserting  the  words  “  or  order”  in  a  note  by  the  holder 
will  avoid  it. — Stagg  v.  Pepoon,  1  N.  ij-  M.  103. 

It  will  be  perceived,  upon  an  examination  of  the  foregoing  cases,  that 
in  many  instances  a  material  alteration  of  an  instrument  after  its  execution, 
will  render  it  inoperative,  null  and  void.  But  there  are  exceptions  to  this 
rule, — as  when  the  alteration  is  made  by  the  consent  of  parties,  whether 
given  before  or  after  execution ;  and  such  consent  may  be  proved  by 
parol,  Boardman  v.  Gore,  1  Stew.  517 ;  Wooley  v.  Constant,  4  Johns.  54  ; 
S.  P.  Ker win's  case,  8  Cow.  118;  nor  is  a  bond  avoided  by  the  tearing 
off  of  the  seal  by  the  obligor,  fraudulently  or  innocently,  without  the  as¬ 
sent  of  the  obligee,  Cutts  v.  United  States,  1  Gallis,  69;  United  States 
v.  Spaulding ,  2  Mason,  474.  If  blank  spaces  be  left  to  be  filled  after 
execution,  the  consent  of  the  party  executing,  that  they  shall  be  after¬ 
wards  filled,  is  implied,  Jordon  v.  Nelson,  2  Wash.  164;  Boardman  v. 
Gore,  1  Steiv.  517  ;  Bank  v.  Curry,  2  Dana ,  142  ;  Wiley  v.  Moon,  17 
•S',  dy-  R.  438  ;  Smith  v.  Crookcr ,  5  Mass.  538  ;  S.  P.  Duncan  v.  Hodges, 
4  McCord,  239.  An  alteration  by  a  stranger,  though  material,  will  not 
render  the  instrument  inoperative,  Ntchol  v.  Johnson,  10  Conn.  192,  in  the 
case  of  United  States  v.  Hatch ,  1  Pain,  336.  An  alteration  in  a  bond  by 
a  clerk  in  the  custom-house  after  its  execution,  for  the  purpose  of  correct¬ 
ing  it,  but  not  effecting  its  construction,  was  held  to  be  the  act  of  a  stran¬ 
ger,  and  immaterial,  and  not  to  avoid  it ;  nor  do  alterations  in  an  instru¬ 
ment  though  material  if  made  with  consent  of  the  parties,  invalidate  it, 
Camden  Bank  v.  Hall,  2  Green,  583.  If  a  grantee  fraudulently 
make  an  immaterial  alteration  in,  or  voluntarily  destroy  his  deed ;  his 
title  to  the  land  is  not  thereby  impaired.  An  alteration  which 
does  not  vary  the  meaning  of  an  instrument  does  not  avoid  it, 
though  made  by  the  party  claiming  under  it,  Nichols  v.  Johnson, 
10  Cow.  192  ;  the  addition  of  a  word  which  the  law  would  supply 
if  it  were  not  added  to  the  writing  in  a  simple  contract,  is  not  such  an 
alteration,  either  in  matter  or  form  as  avoids  the  contract,  State  v.  Cilly,  1 
N.  Hamp.  97  ;  Hunt,  v.  Adams,  6  Mass.  549.  An  alteration  in  the  date 
of  an  assignment  of  a  note  does  not  affect  the  assignee’s  claim  on  the 
maker,  Griffith  v.  Cox,  1  Overt.  210  ;  nor  the  addition  of  a  date  to  an 
endorsement  of  a  partial  payment,  Howe  v.  Thompson,  2  Fairf,  152. 
The  insertion  of  the  name  of  an  obligor  in  the  body  of  a  bond,  after  he 
has  executed  it,  is  not  a  material  alteration,  as  he  would  be  held  if  it  had  not 
been  inserted,  Stone  v.  Wilson,  4  McCord,  203  ;  Fulton’s  case,  7  Cow. 
484.  Whether  an  alteration  is  material  is  a  question  of  law,  and  it  is  ever 
for  the  Court  to  leave  that  question  to  the  jury,  Bowers  v.  Jewell,  2  N. 
Hamp.  543 ;  Steele  v.  Spencer,  1  Pet.  552  ;  Stevens  v.  Graham,  7  S.  <Sp 
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R.  508,  and  whether  the  alteration  was  made  with  or  without  the  assent 
of  the  adverse  party,  or  before  or  after  the  execution  of  the  instrument, 
are  questions  to  the  jury,  Heffelfinger  v.  Shute,  16  S'.  &  R.  47;  Com¬ 
missioners  v.  Hannion,  N.  §  M.  554  :  Bailey  r.  Taylor,  11  Conn.  R.  R. 
531  ;  Cumberland  Bank  v.  Hall,  1  Halst.  215. 

AMENDMENTS. 

Permitting  amendments  is  a  power  which  should  be  exercised  with 
great  caution  and  delicacy,  after  the  case  has  been  disposed  of,  and  the 
Court  has  adjourned.  It  is  difficult  to  limit  the  discretion  of  the  Courts, 
as  to  amendments,  within  any  certain  or  prescribed  bounds. 

Where  the  record  of  the  Circuit  Court  expressly  states  that  the  parties 
come,  by  their  attorneys,  and  the  defendants,  as  well  as  the  plaintiff,  en¬ 
tered  their  waiver,  &c.,  the  record  will  not  be  so  amended  in  this  Court, 
upon  affidavits  as  to  strike  out  the  appearance,  nor  the  decision  of  the 
Circuit  Court,  refusing  the  amendment,  reversed,  especially  where  the 
party  lay  by  for  a  year,  without  suggesting  the  error,  knowing  of  the  judge¬ 
ment. — McDonnald  £f  others  v.  Watkins,  A.  D.  M.,  4  Ark.  Reports,  p. 
624.  (1843.) 

This  was  an  action  of  debt,  determined  in  the  Pulaski  Circuit  Court 
in  May,  1842,  before  the  Hon.  William  Gilchrist,  special  judge.  Wat¬ 
kins,  as  administrator,  sued  McDonnald,  Hempstead,  and  Conway,  on  a 
common  money  bond.  The  case  first  came  before  the  Hon.  John  J. 
Clendenin.  The  regular  judge  of  the  Court,  and  the  record  stating  that 
he  was  connected  with  the  plaintiff,  and  incompetent  to  sit,  goes  on  to 
state,  that  the  parties  came,  by  their  attorneys,  and  the  said  defendants, 
as  well  as  the  said  plaintiff,  entered  their  waiver  of  all  objections  to  the 
judge  sitting  in  the  case.  Their  previous  motion  to  quash  the  writ  was 
then  overruled.  Hempstead  formally  entered  his  appearance  and  judge¬ 
ment  went  by  default.  This  was  on  the  18th  of  March,  1841.  On  the 
12th  of  March,  1842,  Hempstead,  in  his  proper  person,  and  Conway  by 
attorney,  filed  their  motion  to  amend  the  record,  and  the  case  was  certified 
that  a  special  judge  might  be  appointed.  The  ground  of  the  motion  was 
stated  to  be,  that  the  attorneys  who  filed  the  motion  to  quash  the 
writ,  and  who  entered  the  waiver  did  not  represent  Conway, 
and  that  he  neither  in  person  or  by  attorney  had  appeared  in  the 
case.  The  motion  was  supported  by  several  affidavits,  clearly  sufficient 
to  establish,  as  far  as  oral  testimony  could  establish,  the  fact  that  Con¬ 
way  had  never  raised  in  person,  the  objections  to  the  judge,  nor  authoriz¬ 
ed  any  attorney  to  do  it. 

Other  affidavits  seemed  equally  as  clearly  to  establish  that  the  coun¬ 
sel  had  waived  it  for  Conway.  On  the  motion  to  amend,  the  plaintiff 
introduced  as  evidence  :  the  defendants  objecting,  an  execution  on  the 
judgment,  Sheriff’s  return  thereon,  delivering  bonds  executed  by  Hemp¬ 
stead  and  Conway,  appraisement  of  property  levied  on,  &c.  The  motion 
to  amend  was  overruled,  and  the  defendants  brought  error,  and  in  this 
Court  applied  to  be  permitted  to  amend  the  record,  by  striking  out  the 
appearance  and  waiver  by  Conway. 
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Hempstead  and  Johnson  for  plaintiffs  in  error. 

The  consent  of  attorneys,  supposing  such  consent  to  have  been 
given,  was  not  sufficient  to  waive  the  disqualification  of  the  judge. 
The  Constitution  declares  that  “  no  judge  shall  preside  on  the  trial  of  any 
cause  in  the  event  of  which  he  may  be  interested,  or  where  either  of  the 
parties  shall  be  connected  with  him  by  affinity  or  consanguinity  within 
such  degrees  as  may  be  prescribed  by  law,  or  in  which  he  may  have  been 
of  counsel,  or  have  presided  in  any  inferior  court,  except  by  consent  of 
all  the  parties,  Const.,  Art.  6,  sec.  12  ;  Rev.  St.  233,  sec.  24.  When 
this  objection  is  made  to  a  judge,  it  is  in  the  nature  of  a  plea  to  the  juris¬ 
diction,  which  must  always  be  pleaded  in  propria  persona,  1  Chit.  Plead. 
475.  On  the  same  principle,  a  disqualification  in  the  judge  must  be 
waived  in  person.. 

If  any  judge  has  an  interest  he  or  his  deputy  cannot  hear  the  cause, 
or  sit  in  coprt,  and  if  he  does,  a  prohibition  goes,  Hard,  503,  Com.  Dig. 
title  Justices  J.  3.  When  the  disqualification  is  once  admitted,  or  estab¬ 
lished,  if  he  proceeds,  what  is  done  is  coram  non  judice,  Blackmore  et.  al. 
v.  State  Bank,  3  Ark.  309 ;  Brown  v.  Fleming,  3  Ark.  284.  It  is 
conceived  that  in  legal  parlance  an  appearance  to  an  action,  so  as  to  war¬ 
rant  judgment  by  nil  dicit  is  properly  filing  a  plea.  If  the  judgment 
should  not  have  been  by  default  against  all  ;  it  should  have  been  so  ren¬ 
dered  against  two  of  the  defendants  below,  standing  by  nil  dicit  against, 
all ;  it  deprives  the  plaintiffs  in  error  of  rights  which  they  would  possess 
under  a  judgment  by  default,  Jlowell  v.  Denniston,  3  Caines,  96.  A  judg¬ 
ment  is  certainly  erroneous  when  expressed  to  be  for  all  the  costs,  for  the 
plain  meaning  of  the  statute  is  that  it  shall  only  be  for  all  the  plaintiffs  or 
defendants  costs  in  the  suit  expended. — Rev.  St.  201,  title  costs,  Hartley 
v.  Tunstall,  3  Ark.  119. 

The  rule  is  that  where  there  is  a  clear  mistake,  or  where  there  is  fraud 
the  court  will  interfere  by  way  of  amendment  and  do  that  equity  which 
a  party  would  be  entitled  to  on  application  to  a  Court  of  Chancery. 
Chamberlain  v.  Crane,  4  N.  Hump.  115  ;  Mechanics  Bank  v.  Minthorne, 
19  Johns.  R.  244  ;  Wardell  v.  Eden,  2  Johns,  cases  121  ;  Lansing  v. 
Lansing,  18  J.  R.  502,  1  Sound,  336  n.  10;  Lee  v.  Curtis,  17  J.  R.  86  ; 
Bank  of  Newburgh  v.  Seymour,  14  J.  R.  218;  Hart  v.  Reynolds,  3  Cowen 
42  n  ;  Rees  v.  Morgan,  3  T.  R.  349,  1  Cowen  9  ;  Short  v.  Cofin ,  5  Burr 
2730;  Green  v.  Bennett,  T.  R.  656,  10  Mass.  251,  1  Pick.  353. 

Amendments  shall  or  shall  not  be  permitted  to  be  made,  as  it  will 
best  tend  to  the  furtherance  of  justice,  and  they  are  made  under  the  gen¬ 
eral  authority  of  the  court,  not  under  the  statute  of  jeofails,  Phillips  v. 
Smith,  1  Stra.  136  ;  Rex  v.  Phillips,  1  Burr.  292  ;  Rex  v.  Ellanes,  Rep. 
Temp.  Hard.  42  ;  Richards  v.  Brown,  Doug.  114  ;  The  King  v.  Mayor  of 
Grampand,  7  T.  R.  699  ;  Mara  v.  Quin,  6  T.  R.  8. 

Where  there  has  been  a  mistake  or  omission  by  one  of  the  attorneys 
or  officers  of  the  court,  e.  g.  a  clerk,  it  will  be  amended,  Hardman  v  Pil- 
kington,  4  Burr.  2449;  Baker  v.  Cole,  2  Burr.  1161  ;  Close  v.  Gillespy, 
3  J.  R.  525.  In  the  case  of  Muttitt  v.  Denny,  2  Strange,  807,  an  amend¬ 
ment  was  made  after  verdict,  though  there  was  nothing  to  amend  by,  on 
the  authority  of  Cro.  Jac.  306  and  1  Salk.  4. 
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AMENDMENTS. 


In  Footx.  Colvin,  2  J.  R.  481,  the  omission  of  a  fact  through  mis¬ 
take  of  counsel  was  amended  on  affidavit. 

In  Jason  v.  Morgan,  1  Sen.  150,  an  amendment  was  made  in  the 
record  after  a  lapse  of  forty  years. 

Mistakes  and  misprisions  of  the  clerk  may  he  amended  at  any  time, 
Hanley  v.  Dewes,  1  Mo.  17;  Mitcheltree  v.  Sparks,  1  Scam.  Rep.  Illinois 
122.  An  appearance  by  an  attorney  of  the  court  without  warrant, 'is  good 
as  to  the  court,  and  the  defendant  has  an  action  against  the  attorney. 
Aliter,  if  there  be  any  fraud  or  collusion  between  the  plaintiff’s  attorney, 
and  the  attorney  for  the  defendant,  or  if  the  attorney  for  the  defendant  be 
not  responsible,  or  perfectly  competent  to  answer  his  assumed  client,  the 
court  will  relieve  against  the  judgment. — 6  Mod.  S.  C.  16;  1  Salk.  88  ; 
Denton  v.  Noyes,  6  Johns.  Rep.  295  ;  Meacham  v.  Dudley,  6  Wend.  514- 
Amendments  may  be  made  in  a  verdict  from  the  memory  of  the  judge, 
Cro.  Car.  338  ;  Gilb.  P.  C.  164  ;  1  Bac.  Abr.  101  ;  Bui.  N.  P.  32G  ; 
Barnes  6,  449.  Or  from  the  notes  of  the  judge,  2  Str.  1197;  1  Wils.  33  ; 
Doug.  376,  673,  722,  745  ;  3  T.  R.  659,  749  ;  Barnes,  478  ;  6  T.  R., 
C94.  Or  by  the  notes  of  the  associate,  or  clerk  of  assize,  Cro.  Car.  145  ; 
1  Salk.  47-8  ;  1  Ld.  Raym.  138;  1  Salk.  53  ;  1  Ld.  Raym.  335  ;  1  Bar¬ 
nard,  191  ;  1  Tidd.  662. 

While  the  proceedings  are  in  paper  the  amendment  is  at  common  law 
and  not  within  any  of  the  Statutes  of  amendments,  which  relate  only  to 
proceedings  of  record. — 1  Salk.  47  ;  3  Salk.  31  ;  1  Tidd.  659. 

Amendments  are  in  all  cases  entirely  in  the  discretion  of  the  court, 
and  are  allowed  only  in  furtherance  of  justice,  7  T.  R.  699  ;  1  Mass.  50  ; 

1  Binn.  369  ;  2  Serg.  <$•  Rawl.  219  ;  6  Bum.  88.  Ashley  and  Watkins 
contra.  The  defendants  in  error  refer  the  court  to  the  following  authori¬ 
ties,  as  bearing  upon  the  question  of  amendment  involved  in  this  case  ; 
Turner  v.  Barnaby,  2  Salk.  566  ;  Walker  v.  Slackoe,  5  Mod.  69  ;  1 
Salk.  47  ;  3  Salk.  31  ;  Wentworth  v.  Stafford,  5  Mod.  148  ;  2  Burr.  756  ; 
7  T.  R.  475  ;  6  T.  R.  1  ;  Wentworth  v.  Stafford,  1  Ld,  Raym.  68  ;  Benton 
v.  Ames,  1  Bulstrode,  217  ;  Smith  v.  Jackson,  1  Paine,  486  ;  Cooper  v. 
Bissell,  15  J.  R.  318  ;  Lee  v.  Curtis,  17  ./.  R.  86  ;  Close  v.  Gillespy,  3 
J.  R.  526  ;  Lansing  v.  Lansing,  \8  J.  R.  502  ;  Livingston  v.  Rodgers,  1 
Caines  Rep.  587  ;  Hartv.  Reynolds,  3  Cow.  42  ;  Note  A.  Marsh  v.  Berry, 
7  Cow.  344;  16  J.  R.  55  ;  1  Cow.  131,  (relative  to  supplying  amend¬ 
ments  in  ejectment,  &c.)  9  Cow.  78;  19/.  R.  244;  Currie  v.  Henry, 
3  J.  R.  38  ;  3  J.  R.  140  ;  3  ./.  R.  78,  287  ;  Atkin's  et.  al.  v.  Sawyer,  1 
Pick.  354  ;  1  Mass.  51  ;  3  Pick.  401  ;  Wells  et.  al.  v.  Baft. ell,  1 1  Mass. 
477  ;  Keans  v.  Rankin,  2  Bibb.  88  ;  McKey  v.  Moore,  4  Bibb.  321  ; 
Vernon  v.  Moore,  1  Mon.  214  ;  Berry  v.  Tripletts'  heirs,  2  Mar.  61  ;  Robb 
v.  Robb,  2  Marsh,  240  ;  5  Marsh,  268  ;  1  Mon.  18  ;  7  Mon.  297  ;  1  /.  J. 
Marsh,  365  ;  2  Marsh,  151  ;  2  Marsh ,  375  ;  Davis  v.  Ballard,  7  Mon.  604  ; 

2  Haywood,  376  ;  4  Har.  dy  McHcn.  498,  ib.  163;  State  v.  Calhoun,  1 
Dev.  cj-  Battle  374  ;  State  v.  Reid,  1  Dev.  tj-  Battle,  377  ;  Smith  v.  Dud¬ 
ley,  2  Ark.  60;  Rev.  Stat.  Ark.  p.  634,  sec.  112. 

The  Court  will  find  the  following  propositions  to  be  deduced  from 
the  foregoing  authorities  : — 

1st.  That  in  general,  the  record  of  a  judgment  is  only  amend- 
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able  during  the  term  at  which  it  was  rendered,  and  whilst  the  record  is  in 
fieri  or  in  the  breast  of  the  judge. 

2d.  That  amendments  when  allowed,  are  uniformly  to  support  or 
sustain  a  judgment,  but  never  to  defeat  or  impair  it. 

3d.  That  in  every  case  where  an  amendment  has  been  allowed  after 
the  term  has  passed,  it  has  been  to  supply  some  defect  or  omission  occa¬ 
sioned  by  the  misprision  of  the  clerk,  attorney,  or  ministerial  officer  of  the 
court,  and  which  tends  to  perfect  the  record,  but  never  in  any  instance  to 
suffer  an  amendment  which  contradicts  the  record. 

4th.  That  whenever  a  record  is  amended  there  must  be  some  other 
portion  of  the  record  to  amend  by,  in  other  words,  a  record  is  amendable  by 
its  internal  evidence,  and  no  evidence  of  lesser  grade  or  dehors  the  record, 
is  admissible  to  support  an  amendment  changing,  much  less  contradicting 
the  record. 

In  the  present  case,  the  record  shows  the  simple  naked  facts,  that 
the  parties  waived  all  exceptions  to  the  judge  of  the  court.  There  is  no 
other  portion  of  the  record  by  which  an  amendment  of  that  fact  can  be 
made.  I  submit  to  the  Court,  1st.  Whether  the  affidavits  do  not  pre¬ 
ponderate  against  the  amendment  sought  for.  2d.  Whether  the  pre¬ 
sumption  is  not  irresistable  that  the  record  is  correct,  or  the  defendants 
would  not  have  acquiesed  in  it  so  long, — during  two  terms,  and  after  exe¬ 
cution  had  been  issued  and  levied.  3d.  There  is  no  affidavit,  or  show¬ 
ing  of  any  meritorious  defence,  which  Conway  seeks  to  interpose.  If  an 
attorney  appears  without  authority,  or  compromits  the  rights  of  a  party 
without  being  retained,  the  judgment  in  such  case  is  regular,  and  will  not 
be  set  aside,  but  the  party  injured  will  be  left  to  his  remedy  against  the  at¬ 
torney. —  Denton  v.  Noyes ,  6  J.  R.  296  ;  Jackson  v.  Stewart,  6  J.  R.  34  ; 
Field  v.  Gibbs  et.  al.,  1  Peters  C.  C.  Rep.  155  ;  Barron  v.  Jones,  1  J.  J. 
Marsh,  471.  Judgment  affirmed. 

ANSWER  TO  INTERROGATORIES  IN  ADMIRALITY. 

The  answer  of  the  respondent  upon  oath  in  reply  to  interrogatories 
does  not,  in  the  Admirality,  constitute  positive  evidence  in  his  own  favor. 
Its  true  effect  is  either  to  furnish  evidence  for  the  other  party,  or  in  a  case 
doubtful  in  point  of  proof,  to  turn  the  scale  in  favor  of  the  respondent. — 
Cushman  v.  Ryan,  1  Story's  Rep.  92.  (1842.) 

APPEAL— ADMIRALITY. 

In  cases  of  Appeal  in  Admirality  proceedings,  where  damages  are 
discretionary,  the  burden  of  proof  is  on  the  appellant  to  show  some  clear 
mistake  or  error  in  the  court  below,  either  in  awarding  excessive  dama¬ 
ges,  or  in  promulgating  an  incorrect  rule  of  law,  or  to  offer  new  and  ma¬ 
terially  important  testimony,  which  must  go  to  the  proof  of  the  new  allega¬ 
tions  without  contradicting  the  former  evidence. —  Cushman  v.  Ryan,  1 
Story's  Rep.  91.  (1842.) 
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ASSIGNMENT. - MORTGAGE  OF  A  SHIP. 


APPRENTICE. 

An  Indenture  of  Apprenticeship,  whether  made  under  the  statute  or 
by  the  parent,  or  guardian,  if  assigned  or  transferred,  does  not  bind  the 
apprentice  to  yield  obedience  to  the  assignee  or  transferee. — Stewart  v. 
Rickets,  2  Humphrey’s  Rep.  p.  151.  (1842.) 

ARBITRATION  AND  AWARD. 

Where  a  gross  mistake  is  made  by  Arbitrators,  though  not  apparent 
on  the  face  of  the  award,  the  court  Avill  sometimes  set  aside  the  award, 
as  for  misconduct  of  the  arbitrators. — In  re.  Hall  <Sp  Hinds ,  2  Manning  § 
Granger's  Rep.  847.  (1842.) 

If  the  parties  to  an  executory  contract  make  a  provision  in  it,  that 
any  dispute  which  shall  arise  between  them  on  the  subject  of  the  contract, 
shall  be  determined  by  an  individual  named,  whose  decision  shall  be  final, 
no  action  will  lie  for  a  breach  of  the  agreement  by  one  against  the  other  ; 
but  they  must  resort  to  the  tribunal  appointed  by  themselves,  from  whose 
award  there  is  no  appeal. — Monongahela  Navigation  Company  v.  Fenlon, 
4  Watts  dip  Sargcant's  Rep.  p.  205.  (1843.) 

ASSAULT. 

No  words  of  provocation  will  justify  an  assault,  although  they  may 
constitute  a  ground  for  the  reduction  of  damages. —  Cushman  v.  Ryan,  I 
Story's  Rep.  92.  (1842.) 

ASSAULT,  NOT  FELONIOUS. 

If  a  parent  in  chastising  his  child  exceed  the  bounds  of  moderation, 
and  inflict  cruel  and  merciless  punishment,  he  is  a  trespasser,  and  liable 
to  be  punished  by  indictment.  It  is  not  the  infliction  of  punishment 
which  constitutes  the  offence,  but  the  excess  ;  and  what  shall  be  regard¬ 
ed  as  excessive,  is  not  a  conclusion  of  law  for  the  court  to  annonnee,  but 
is  a  question  of  fact  for  the  determination  of  the  jury. — Johnson  et.  al.  v. 
The  State,  2  Humphrey's  Rep.  p.  283.  (1842.) 

ASSIGNMENT.— MORTGAGE  OF  A  SHIP. 

A  Deed  of  Assignment  by  way  of  Mortgage  of  a  Ship,  together  with 
her  tackle,  and  appurtenances,  and  all  oil,  head  matter,  and  other  cargo, 
which  might  be  caught  or  brought  home  in  such  ship  is,  as  against  the 
assignor,  a  valid  assignment  in  equity,  as  well  of  the  future  cargo  to  be 
taken  during  the  particular  voyage,  as  of  the  cargo  (if  any)  which  existed 
at  the  time  of  the  assignment. 

The  ship  was  on  her  voyage  at  the  time  of  the  assignment ;  the  par¬ 
ties  sent  notice  of  the  assignment  to  the  master  of  the  ship,  and  the  mas¬ 
ter  delivered  up  possession  of  the  ship  and  cargo  to  the  mortgagees,  imme¬ 
diately  after  her  return  from  the  voyage  : — Held  that  the  equitable  title  of 
the  mortgagees  to  the  cargo  was  perfected,  and  could  not  be  defeated  by  a 


ERROR  TO  BENTON  CIRCUIT  COURT. 


265 


judgment  creditor  of  the  assignor,  who  afterwards  sued  out  a  writ  of  li.  fa., 
and  proceeded  to  take  the  ship  and  cargo  in  execution. — Langton  v.  Hor¬ 
ton,  1  Hare's  Rep.  p.  549,  (1843.) 

ASSIGNMENT  OF  NOTE  IN  BANK  BEFORE  IT  IS  DUE. 


A  note  payable  in  Bank,  assigned  before  it  is  due,  is  not  subject  to 
an  off-set  against  the  original  payee,  nor  can  proof  be  received  that  it  was 
paid  before  due. — O'Hara  v.  The  Bank  at  Hawkinsville,  2  Alabama  Rep 
(N.  S.)  p.  367.  (1842.) 

ERROR  TO  BENTON  CIRCUIT  COURT. 

This  was  an  action  of  assumpsit  brought  by  the  defendant  in  error, 
against  the  plaintiff  in  error,  on  the  following  note  : 

Macon,  1st  May,  1838. 

Nine  months  after  date,  I  promise  to  pay  F.  O’Callaghan  or  order, 
nine  hundred  and  thirty-nine  dollars  eighteen  cents,  at  either  of  the  Banks 
in  Mobile,  for  value  received. 


J.  O’Hara. 

The  declaration  is  in  the  usual  form,  and  judgment  for  plaintiff  below. 

During  the  trial  in  the  Court  below,  a  bill  of  exceptions  was  taken  ; 
which  shows,  that  it  was  proved  that  the  plaintiff  purchased  the  note  before 
it  became  due  ;  but  there  was  no  proof  that  the  defendant  was  notified  of 
the  transfer.  The  defendant  then  proved  the  execution  of  a  receipt, 
signed  F.  O’Callaghan,  bearing  date  a  few  days  after  the  note  fell  due,  by 
which  O’Callaghan  acknowledged,  the  receipt  from  O’Hara  of  nine  hun¬ 
dred  and  fifty  one  dollars  and  seventy  cents,  the  amount  of  his  note  in  the 
Bank  of  Mobile,  which  he  promised  to  take  out  and  forward  to  O’Hara. 

The  Court,  on  motion  of  the  plaintiff’,  rejected  the  receipt ;  and  the 
defendant  excepted.  To  revise  this  decision  of  the  Court,  this  writ  of 
error  is  sued  out. 

Ormond,  J. — In  the  case  of  Smith  v.  Strader,  Ferine  <§•  Co.,  9 
Porter,  446,  we  held  that  a  note  payable  in  Bank  was,  by  our  statutes, 
placed  on  the  same  footing  with  inland  bills  of  exchange,  and  governed 
and  regulated  by  the  law  merchants.  Tried  by  that  rule,  the  proof  was 
clerly  inadmissible. 

No  principle  is  better  settled,  than  that  no  off-set  or  proof  of  pay¬ 
ment  can  be  received,  as  a  defence  to  an  action  on  a  note  or  bill  assign¬ 
ed  before  it  is  due.  For  this  reason  therefore,  if  the  proof  offered  was,  in 
other  respects,  unexceptionable,  the  evidence  was  properly  rejected,  and 
the  judgment  of  the  Court  below  is  therefore  affirmed. 


266 


ATTORNEY. 


ASSIGNMENT  OF  FUNDS  BY  A  PRISONER  ON  CHARGE 

OF  FELONY. 

Assignment  of  funds  by  a  prisoner  on  a  charge  of  felony,  to  secure 
payment  of  an  antecedent  debt,  and  costs  to  be  incurred  in  his  defence, 
established,  notwithstanding  his  subsequent  conviction. — Perkins  v.  Brad¬ 
ley,  1  Hare’s  Rep.,  p.  219.  (1843). 

ATTACHMENT. 

To  render  an  attachment  of  personal  property  valid  and  effective,  as 
against  subsequent  attaching  creditors,  the  general  rule  of  law  founded  on 
principles  of  evidence  and  policy,  requires  a  change  of  possession  and  an 
actual  removal  of  the  property  attached. 

But  where  a  removal  of  the  property  attached  would  be  attended  with 
great  waste  and  expense,  it  may  be  dispensed  with. 

And  in  such  case,  the  continual  presence  of  the  officer  with  the  pro¬ 
perty,  by  himself  or  an  agent,  is  not  necessary ;  it  being  sufficient  if  he 
exercise  due  vigilance  to  prevent  its  going  out  of  his  control. 

To  an  action  of  trespass,  by  an  officer,  who  had  attached  personal 
property,  against  a  subsequent  attaching  creditor,  for  taldng  the  same  pro¬ 
perty,  it  is  no  defence  that  the  plaintiff  has  made  no  demand  of  it  of  the 
defendant,  upon  the  execution  issued  in  the  first  suit,  previous  to  the  com¬ 
mencement  of  the  present  action. — Mills  v.  Camp  et.  al.  14  Conn.  Rep. 
219.  (1843.) 

ATTACHMENTS,  AGAINST  FOREIGN  CORPORATIONS. 

The  District  Courts  of  the  United  States,  as  Courts  of  Admirality, 
may  award  attachments  against  the  property  of  Foreign  Corporations, 
found  within  their  local  jurisdiction,  it  is  well  settled,  that  a  Foreign  Cor¬ 
poration  may  sue  in  another  jurisdiction.  —  Clarke  v.  New  Jersey  Steam 
Nauigation  Co.,  1  Story’s  R.  531.  (1842.) 

ATTORNEY. 

In  undertaking  a  client’s  business,  an  attorney  or  agent  in  England  or 
Scotland  undertakes  on  his  own  part  for  the  existence  and  the  due  em¬ 
ployment  of  skill  and  diligence. 

Where  an  injury  is  sustained  by  his  client  in  consequence  of  the  ab¬ 
sence  of  either,  he  is  responsible  to  his  client  for  such  injury.  —  Hart  v. 
Frame,  6  Clarke  Sf  Finnelly’s  app.  cas.  p.  193.,  (1842);  and  see  Bracey 
v.  Carter,  12  Adal.  cf  Ell.  p.  373.  (1842.) 

An  attorney,  who  was  the  ordinary  attorney  for  a  borrower,  also 
acted  in  the  matter  of  a  particular  loan  for  the  lender,  but  did  not  make  any 
charge  against  the  lender  for  his  services.  The  security  he  took  was  not 
sufficient. — Held,  that  he  was  properly  charged  as  an  attorney  acting  on 
the  retainer  and  employment  of  the  lender,  and  was  in  that  character  liable 
to  an  action  for  damages  for  the  loss  suffered  through  the  insufficiency  of 
the  security. 
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After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrangement 
with  the  rest  of  the  family,  who  were  the  legatees  of  the  lender,  became 
possessed  of  the  security,  and  applied  to  the  attorney  to  do  what  was  ne¬ 
cessary.  The  means  taken  to  secure  the  re-payment  of  the  loan,  on  his 
continuation  of  it,  were  insufficient. — Held,  that  as  representing  the  inter¬ 
est  of  the  deceased,  and  on  their  own  account,  the  sisters  were  entitled  to 
compensation  from  the  attorney. — Donaldson  v.  Haldane,  7  Clark  and 
Finnelly's  App.  cas.  p.  762.  (1842.) 

In  a  suit  against  an  attorney  for  negligence,  it  is  sufficient  proof  that 
he  was  employed,  to  show  that  he  acted  and  was  recognized  on  the  records 
of  the  court  as  acting  as  such. 

An  attorney  charged  with  the  collection  of  a  demand,  having  pro¬ 
cured  an  attachment  to  be  made  of  the  debtor’s  property,  which  was  reple¬ 
vied  from  the  possession  of  the  officer  making  the  attachment,  is  bound  to 
act  as  such  in  the  defence  of  the  replevin  suit,  and  is  responsible  if  he  is 
guilty  of  negligence  in  the  defence. 

He  cannot  relieve  himself  from  responsibility  by  the  employment  or 
substitution  of  other  counsel. 

If  the  plaintiff  in  replevin  becomes  non-suit,  it  is  the  duty  of  the  coun¬ 
sel  for  the  defendant,  for  the  omission  of  which  they  are  responsible,  to 
move  for  judgment  for  a  return  of  the  property  replevied,  and  that  the  writ 
be  placed  on  file,  that  the  record  may  be  properly  made  up. 

Without  such  judgment,  a  failure  to  return  would  not  be  a  breach  of 
the  bond. 

In  a  suit  against  an  attorney  for  negligence  in  not  moving  for  a  return 
of  property  replevied  in  a  suit  in  which  the  plaintiff  in  replevin  had  be¬ 
come  non-suit,  and  that  the  writ  should  be  placed  on  file,  it  is  not  com¬ 
petent  for  him  to  show,  in  reduction  of  damages,  that  the  plaintiff  in  reple¬ 
vin  was  the  real  owner  of  the  property  replevied. — Smallwood  v.  Norton, 
20  Maine  Rrp,  p.  83.  (1842.) 

If  an  attorney  has  power  to  compromise,  his  substitute  duly  appoint¬ 
ed  has  the  same  power. — Perks  v.  Rycinera.  2  Watts  &  Sergeant's  Rep. 
p.  64.  (1843  ) 

The  attorney  of  the  plaintiff  without  any  special  authority,  therefor 
may  approve  of  the  receipt  taken  by  the  officer  for  personal  property  at¬ 
tached  by  him,  and  thereby  relieve  him  from  his  obligation  to  retain  and 
produce  the  property,  that  it  may  be  taken  in  execution. 

He  may  elect  and  control  the  remedy,  and  all  the  proceedings  aris¬ 
ing  out  of  and  connected  with  it,  but  he  cannot  release  or  discharge  the 
cause  of  action,  without  receiving  payment. 

Though  the  attorney  may  conduct  so  indiscreetly,  negligently  or  igno¬ 
rantly,  or  may  so  abuse  his  trust  as  to  be  answerable  to  his  client  in  dam¬ 
ages,  such  conduct  is  not  to  prejudice  the  officer,  who  is  entitled  to  re¬ 
gard  him  as  the  agent  of  his  client  in  all  the  contingencies  which  may 
arise  in  the  prosecution,  and  all  the  processes  adopted  to  secure  or  collect 
the  debt  entrusted  to  his  care. — Jenny  v.  Delesdernier,  20  Maine  Rep.  p, 
183.  (1843.) 

Payment  of  a  debt  by  the  judgment  debtor  to  an  officer  having  an  ex¬ 
ecution  against  him  in  force,  discharges  the  debtor  ;  but  proof  of  such  pay- 
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nient  to  the  officer  does  not  raise  a  liability  on  the  part  of  the  attorney  to 
pay  the  debt  to  the  creditor.  The  officer  must  have  paid  the  money  to  the 
attorney  before  such  liability  is  raised  against  him. 

An  attorney  is  bound  to  execute  business  in  his  profession  entrusted 
to  his  care,  with  a  reasonable  degree  of  care,  skill  and  despatch.  If  the 
client  be  injured  by  the  gross  fault,  negligence,  or  ignorance  of  the  attor¬ 
ney,  the  attorney  is  liable.  But  if  he  act  with  good  faith,  to  the  best  of  his 
skill,  and  with  an  ordinary  degree  of  attention,  he  is  not  responsible  for  the 
loss  of  demands  left  with  him  for  collection. —  Wilson  v.  Russ,  20  Maine 
Rep.  p.  421.  (1843.) 

An  attorney  at  law  cannot  be  held  liable  for  money  collected,  unless  he 
refuses  to  pay  it  over  on  demand,  or  to  remit  according  to  instructions. 
Nor  can  he  be  held  liable  for  claims  in  his  hands  uncollected,  unless  cul¬ 
pable  negligence  is  proved. 

His  liability  depends  upon  the  principle  of  agency,  and  he  holds 
money,  when  collected,  as  a  bailee. 

If  therefore,  in  a  suit  against  an  attorney,  whe.re  he  has  receipted  for 
notes  put  in  his  hands  for  collection,  the  plaintiff  fails  to  prove  his  collec¬ 
tion  of  money,  and  refusal  to  pay  over  or  remit,  and  also  fails  to  prove  cul¬ 
pable  negligence,  the  court  is  justified  in  ordering  the  jury  to  find  as  in  a 
case  of  non-suit. — Palmer  cf  Southmayd  v.  Ashly  dp  Ringo,  3  Arkansas 
Rep.  p.  75.  (1842.) 

ATTORNEY.— PRIVILEGE  FOR  HIS  COST. 

Under  the  Stat.  1  &  2  Vic.,  c.  110,  s.  18,  an  attorney  is  entitled  to 
a  rule  of  court  having  the  effect  of  a  judgment,  directing  his  client  to  pay 
the  amount  of  a  bill  of  costs  which  has  been  taxed  on  the  usual  under¬ 
taking. — Neale  v.  Postlet/maytc,  4  Perry  Sp  Davison’s  Rep.  p.  623. 
(1842.) 

AUCTION  AND  AUCTIONEERS. 

Is  not  an  Auctioneer  the  agent  of  both  the  seller  and  buyer  ? 

He  is. — 2  Taunt.  38,  309.  Chitly  on  Contracts,  208.  Blackwood  v. 
Lenon,  Flarper  219  ;  Cleaves  v.  Fox,  4  Greene  1  ;  M'Cornb  v.  Wright, 
4  Johns,  Ch.  659.  But  in  the  case  of  Bartlett  v.  Punnell,  4  Adolph  dj- 
FJlis,  792,  it  was  decided  that  whether  the  auctioneer  be  the  agent  of 
both  parties,  depends  upon  the  facts  of  the  particular  case,  and  he  is  not 
so  as  of  course  in  all  cases. 

Puffers  at  public  sales. — It  has  been  held  that  puffing  or  by  bidding 
at  a  sale  by  auction  is  such  a  fraud  as  will  evade  a  sale. — Smith  v.  Green¬ 
lee,  2  Dev.  126  ;  Moncrief  v.  Goldshorough,  4  Har.  <Sp  M’Hen.  282  ;  Don¬ 
aldson  v.  MTiay,  1  Browne,  346  ;  Howard  v.  Castle,  6  T.  B.  642  ;  Bram- 
let  v.  Alt,  3  Ves.  619,  623,  624  ;  Condly  v.  Parsons,  Id.  624,  note  ;  Smith 
v.  Clarke,  12  Ves.  577.  But  see  Bexwell  v.  Christie,  Cowp.  R.  395  ;  Twi¬ 
ning  v.  Maurice,  2  Brn.  Ch-  C.  326.  1  Madd.  Ch.  Pr.  257  ;  Jeremy  on 
Equity,  Inrisee,  B.  3,  Pt.  2,  Ch.  3,  S.  1,  p.  390  ;  4  Litt,  242  ;  3  Marsh,  298. 
The  governing  principle  has  been  that  the  buyer  should  not  be  deceived 
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by  any  secret  manoeuvre  of  the  seller,  and  this  doctrine  was  declared  by 
Lord  Mansfield  in  Bexwell  v.  Christie ,  Cowp.  R.  395,  and  again  by  Lord 
Kenyon  in  Howard  v.  Castle,  6  T.  R.  642,  and  in  each  case  with  the 
approbation  of  the  Court  of  King’s  Bench.  The  language  of  the  Supreme 
Court  of  Louisiana,  is  strongly  in  favor  of  the  doctrine  of  Lord  Mans¬ 
field,  Beliam  v.  Bach,  1 3  Louisiana  Rep.  287.  But  the  doctrine  of  these  cases 
has  since  been  considered  as  laid  down  rather  too  broadly.  Lord  Ross- 
lyn  and  Sir  Win.  Grant  have  each  questioned  the  soundness  of  the  doc¬ 
trine,  Condley  v.  Parsons,  3  Ves.  625,  n.  ;  Smith  v.  Clarice,  12  Ibid,  477. 
Sir  Wm.  Grant  seems  to  think  that  if  bidders  were  employed  by  the 
owner  merely  for  the  purpose  of  taking  advantage  of  the  eagerness  of 
them  to  enhance  the  price,  it  would  be  a  fraud,  but  that  he  might  lawfully, 
even  without  making  the  fact  publicly  known,  employ  a  person  to  bid  for 
defensive  precaution,  and  with  a  view  to  prevent  a  sale  at  an  under  value. 
And  similar  opinions  were  held  in  Steele  v.  Elmaker,  1 1  Sergt.  Rawle, 
86  ;  and  in  Bramley  v.  Alt.  3  Vess.  620  ;  and  in  Smith  v.  Claris,  12  Vess. 
577.  A  specific  performance  was  decreed  against  a  vendee,  though  the 
person  who  bid  immediately  before  him  was  employed  to  bid,  under  the 
private  direction  of  the  vender,  for  the  purpose  of  preventing  a  sale  under 
a  specified  sum.  It  would  seem  to  be  the  conclusion,  from  the  latter  cases, 
that  the  employment  of  a  bidder  by  the  owner  would  or  would  not  be  a 
fraud,  according  to  the  circumstances  tending  to  show  innocence  of  inten¬ 
tion,  or  a  fraudulent  design.  If  he  was  emplojmd  bond  fide  to  prevent  a 
sacrifice  of  the  property  under  a  given  price,  it  would  be  a  lawful  transac¬ 
tion  and  would  not  vitiate  the  sale.  But  if  a  number  of  bidders  were  em¬ 
ployed  by  the  owner,  to  enhance  the  price  by  a  pretended  competition,  and 
the  bidding  by  them  was  not  real  and  sincere,  but  a  mere  artifice,  in  com¬ 
bination  with  the  owner  to  mislead  the  judgment  and  inflame  the  zeal  of 
others,  it  would  be  a  fraudulent  and  void  sale.  So,  it  will  be  a  void  sale, 
if  the  purchaser  prevails  on  the  persons  attending  the  sale  to  desist  from 
bidding  by  reason  of  suggestions  by  way  of  appeal  to  the  sympathies  of 
the  company. — Hazee  v.  Dunham,  N.  Y.  Mayor’s  Court,  July,  1819  ; 
Morehcad  v.  Hunt,  1  Badg.  Dev.  Eq.  Rep.  N.  C.  35  ;  Woods  v.  Hall, 
lb.  411  ;  Wolf  v.  Luystcr,  1  Hall’s  N.  Y.  Rep.  146  ;  Fuller  v.  Abraham,  6 
Moore  Rep.  316,  3  Brod.  Sp  Bing.  116,  <S.  C.  The  original  doctrine  of  the 
King’s  Bench,  (says  Mr.  Chancellor  Kent,  vol.  2,  p.  539,)  is  the  more  just 
and  salutary  doctrine.  In  sound  policy  no  person  ought  in  any  case,  to  be 
employed  secretly  to  bid  for  the  owner  against  the  bond  fide  bidder  at  a  pub¬ 
lic  auction.  It  is  fraud  in  law  on  the  very  face  of  the  transaction,  and  the 
owners  interference  and  right  to  bid,  in  order  to  be  admissible,  ought  to  be 
intimated  in  the  conditions  of  sale,  and  such  doctrine  has  been  recently 
declared  at  Westminster  hall,  Crowder  v.  Austin,  3  Bring.  Rep.  368. 

Agreements  whereby  parties  engage  not  to  bid  against  each  other  at 
a  public  auction,  especially  in  cases  where  such  auctions  are  required  by 
law,  as  in  cases  of  sales  of  chattels  or  other  property  on  execution,  are 
held  void  ;  for  they  are  unconscientious  and  against  public  policy,  and 
have  a  tendency  injuriously  to  affect  the  character  and  value  of  sales  at 
public  auction,  and  to  mislead  private  confidence,  they  operate  virtually 
as  a  fraud  upon  the  sale. — Jones  v.  Caswell ,  3  Johns.  Cas.,  29  ;  Doolin  v. 
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Ward,  6  John.  R.,  194  ;  Wilbur  v.  Howe,  8  John.,  444  ;  1  Fonbl.  Eq ,,  B. 
1,  ch.  4,  s-  4.  ( note  *) ;  Thompson  v.  Davies,  13  Johns.,  112. 

What  will  amount  to  a  bid  at  auction  ? 

The  writing  his  name  as  the  highest  bidder  in  the  memorandum  of 
the  sale  by  the  auctioneer  immediately  on  receiving  his  bid,  and  knocking 
down  the  hammer  is  a  sufficient  signing  of  the  contract  within  the  statute 
of  frauds,  so  as  to  bind  the  purchaser. —  Trustees  of  the  First  Baptist 
Church  of  Ithaca  v.  Bigelow,  16  Wend.  28;  Blackwood  v.  Leman,  Harper, 
219  ;  Cleaves  v,  Foss,  4  Green.,  1  ;  Alma  v.  Plummer,  lb.  258  ;  McComb 
v.  Wright,  4  Johns,  ch.  659.  Entry  of  the  buyer’s  name,  by  the  auction¬ 
eer’s  clerk,  if  made  in  the  presence  of  the  auctioneer  and  the  buyer,  seems 
sufficient.- — -Alva  v.  Plumer,  4  Greene,  258  :  or,  the  entry  of  a  commis¬ 
sioner  at  a  public  sale  of  land  by  order  of  a  court  of  equity. — Jenkins  v. 
Hogg,  2  Const.  Rep.  821. 

The  purchaser  who  bids,  and  announces  his  bid  to  the  auctioneer, 
gives  the  auctioneer  authority  to  write  down  his  name,  and  the  authority 
to  the  agent  need  not  be  in  writing.  There  is  no  difference  in  the  con¬ 
struction  of  the  fourth  and  seventeenth  sections  of  the  statute  of  frauds 
of  29  Car.  2,  c.  2,  as  to  what  is  a  sufficient  signing  of  the  contract  by  the 
party  to  be  charged. — 2  Kent's  Com.  540;  re-enacted  N.  Y.  revised  sta¬ 
tutes,  vol.  2 ,p.  135,  sec.  2  ;  Ibid,  vol.  2 ,p.  136,  sec.  3. 

The  English  law,  as  originally  suggested  in  the  case  of  Simon  v. 
Motwas,  3  Burr.  Rep.  1921,  S.  C.,  1  Black's,  Rep.  599,  has  been  repeated¬ 
ly  recognized  and  considered  as  the  established  doctrine  in  respect  to 
auction  sales  of  lands  and  chattels  by  the  English  and  American  courts. — 
First  Baptist  Church  oj  Ithaca  v.  Bigelow,  16  Wendell,  28  ;  Hinde  v. 
Whitehouse,  7  East's  Rep.  558  ;  Heath  J.  in  1  H.  Blackstone's  Rep.  85  ; 
Emmerson  v.  Healis,  2  Taunt.  Rep.  38  ;  White  v.  Proctor,  4  lb.  209  ; 
Kerneys  v.  Proctor,  3  Ves.  if  Bea.  57  ;  Kenworthy  v.  Scofield,  2  Barnw. 
Cres.  945  ;  McComb  v.  Wright ,  4  Johns,  ch.  Rep.  659  ;  Cleaves  v.  Foss,  4 
Greenl.  Rep.  1  ;  Alva  v.  Plummer,  4  Ibid.  258.  But  a  bidding  at  an  auc¬ 
tion  may  be  retracted  before  the  hammer  is  down.  Every  bidding  is 
nothing  more  than  an  offer  on  one  side,  which  is  not  binding  on  either 
side  until  it  is  assented  to,  and  that  assent  is  signified  on  the  part  of  the 
seller  by  knocking  down  the  hammer. — Payne-  v.  Cave,  3  Term.  Rep.  148. 

Where  one  bids  for  another,  at  an  auction,  but  does  not  at  the  time, 
nor  on  the  day  of  sale,  disclose  the  name  of  his  principal  to  the  owner  or 
auctioneer,  he  is  liable  as  purchaser. — -McComb  v.  Wright,  4  Johns,  ch. 
659.  So,  if  one  stands  by  and  permits  his  name  to  be  put  down  as  pur¬ 
chaser,  by  the  direction  of  the  bidder,  he  will  be  bound  as  purchaser, 
though  the  bidding  was  without  his  authority. — Jenkins  v.  Hogg,  2  Const. 
Rep.  821. 

An  auctioneer  who  sells  stolen  goods  is  liable  to  the  owner,  in  an 
action  for  trover,  notwithstanding  that  the  goods  were  sold,  and  the  pro¬ 
ceeds  paid  over  to  the  thief  without  notice  of  the  felony. — Hoffman  v.  Ca- 
row,  20  Wendell  21. 
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A  sale  at  auction,  under  process  of  law,  cannot  be  invalidated  for 
mere  inadequacy  of  price. —  Weitzell  v.  Fry ,  4  Dali.  218  ;  Den  v.  Zellers , 

2  Holst.  153  ;  Livingstone  v.  Byrne ,  11  Johns.  555  ;  Cooper  v.  Galbraith , 

3  TFusA.  C.  C.  546  ;  Harman  v.  Reese,  1  Browne  11.  But  if  there  is  an 
appearance  of  fraud  at  a  sheriff’s  sale,  inadequacy  of  price,  though  not 
conclusive  in  itself  to  avoid  a  sale,  is  of  great  weight  against  the  pur¬ 
chaser  to  whom  the  fraud  is  imputed.-— 11  Dali.  221. 

If  the  sheriff  and  the  purchaser  act  fraudulently  in  the  sale  of  pro¬ 
perty,  the  sale  is  void  :  but  if  the  fraud  be  in  the  sheriff  only,  the  pur¬ 
chaser  shall  not  be  prejudiced. — Denu  v.  Leconny,  Coxe,  39.  See  also 
with  regard  to  sheriff’s  sales  at  auction — ■ Welch  v.  Murray,  4  Yeates  196  ; 
Jones  v.  Caswell,  3  Johns.  Cas.  29  ;  Martin  v.  Blight,  7  J.  J.  Marsh, 
492  ;  Troup  vs  Wood,  4  Johns,  ch.  228  ;  Allen  v.  Winsten,  1  Rand.  65  ; 
Forde  v.  Herron,  4  Mumf.  316;  Hutchinson  v.  Moses,  1  Browne  187; 
Wells  v.  Pfeiffer,  4  Yeates,  203. 

If  a  purchaser  at  auction  do  not  fulfill  his  contract,  he  is  liable  for 
the  difference  between  the  price  which  he  bid,  and  a  less  price  for  which 
the  goods  may  be  sold  at  a  second  sale  at  auction  with  interest  thereon. — - 
Campbell  v.  Ingram,  1  Rep.  con.  et.  293  ;  Blackwood  v.  Leman,  Harper, 
219.  If  the  terms  of  sale  of  land  be,  that  the  buyer  shall,  within  a  cer¬ 
tain  number  of  days,  give  his  notes  with  good  endorsers,  and  if  he  shall 
fail  so  to  do,  then  the  land  to  be  resold  on  his  account ;  the  vender  cannot 
maintain  an  action  for  breach  of  the  contract,  until  the  deficit  is  ascertain¬ 
ed  by  a  resale. —  Webster  v.  Hoban,  7  Cranch,  399. 

In  a  sale  of  real  property  at  auction,  if  the  description  be  inaccurate 
the  purchaser  will  not  be  held  to  abide  by  his  bid,  but  if  the  sale  be  fair, 
and  the  description  substantially  true,  and  defective  or  inaccurate  in  a 
slight  degree  only,  so  that  the  purchaser  gets  substantially  the  thing  for 
which  he  bargained,  he  may  generally  be  held  to  abide  by  the  purchase, 
with  the  allowance  of  some  deduction  from  the  price  by  way  of  compen¬ 
sation  for  any  small  deficiency  in  the  value  by  reason  of  the  variation. — - 
Calcraft  v.  Roebuck,  1  Vess.  Jun'r.  221  ;  Dyer  v.  Hargrave,  10  Fess, 
505  ;  King  v.  Bar  dew,  6  Johns,  ch.  Rep.  38. 

A  sheriff  selling  property  at  auction,  is  not  obliged  to  attend  to  the 
bid  of  an  insufficient  purchaser. — Don  v.  Zellers,  2  Halst.  153.  The 
printed  terms  of  sale  cannot  be  varied  by  parol  declarations  of  the  auction¬ 
eer. —  Wright  v.  Dekline,  1  Peters,  C.  C.  199.  Unless  the  buyer  has 
knowledge  of  them. — Morton  v.  Waldryn,  Pr.  Dec.  137.  If  an  auctioneer 
deviates  from  the  instructions  of  his  principal,  he  is  liable  in  damages  like 
other  agents. —  Wilkinson  v.  Campbell,  1  Bay.  169.  Where  an  auctioneer 
is  employed  to  sell  property  at  a  certain  commission,  on  so  much  as  he 
shall  sell,  he  is  not  entitled  to  the  commission  on  a  bid  not  complied  with. 
—  Cochran  v.  Johnson,  2  McCord,  21. 

If  the  auctioneer  has  notice  that  the  property  he  is  about  to  sell  does 
not  belong  to  his  principal,  and  he  sells  notwithstanding  the  notice,  he 
will  be  held  responsible  to  the  owner  for  the  amount  of  the  sale. — Hard- 
acre  v.  Stewart,  5  Esp.  N.  P.  Rep.  103.  If  the  auctioneer  does  not  dis¬ 
close  the  name  of  his  principal  at  the  time  of  the  sale,  the  purchaser  is 
entitled  to  look  to  him  personally  for  the  completion  of  the  contract,  and 
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for  damages  for  its  non-performance. — Hanson  v.  Roberdeau,  Peake’s  Rep. 
120. 


BAIL. 

What  is  Civil  Bail  ? 

Civil  Bail  is  that  which  is  entered  in  civil  cases,  and  is  common  or 
especial.  Common  bail  is  a  formal  entry  of  fictitious  sureties  in  the  pro¬ 
per  officer  ot  the  court  which  is  called  filing  common  bail  to  the  action  ; 
it  has  none  ot  the  incidents  of  special  bail,  it  is  only  allowed  to  the  defen¬ 
dant  when  he  has  been  discharged  from  arrest  without  bail,  after  the 
return  day  of  the  writ.  And  it  is  necessary  in  such  case  to  perfect  the 
appearance  of  the  defendant. — Steph.  PL  56,  7  ;  Gragh,  Pr.  155,  Hi.ghn. 
on  bail,  13.  Special  hail  is  an  undertaking  by  one  or  more  persons  for 
another  before  some  officer  or  court  properly  authorized  for  that  purpose, 
that  he  shall  appear  at  a  certain  time  and  place  to  answer  a  certain  charge 
to  be  exhibited  against  him.  The  person  who  enters  into  this  undertak¬ 
ing  is  also  called  the  bail.  The  essential  qualities  to  enable  a  person  to 
become  bail  are  :  first,  he  must  be  a  freeholder  or  householder — 2  Chitty, 
R.  96  ;  5  Taunt,  174  ;  Lof  t,  148  ;  3  Petersd.  ab.  104  ;  second — he  must 
be  subject  to  the  ordinary  process  of  the  court,  and  a  person  privileged 
from  arrest,  either  permanently  or  temporally  will  not  betaken — 4  Taunt, 
249,  1  D.  f  R.  127  ;  2  Marsh,  232;  third — he  must  be  competent  to 
enter  into  a  contract,  a  feme  covert,  an  infant,  or  a  person  ;  non  compis 
■mentis,  cannot  therefore  become  bail ;  fourth  —  he  must  be  able  to  pay  the 
amount  for  which  he  becomes  responsible,  but  it  is  immaterial  whether  his 
property  consist  of  real  or  personal  estate,  provided  it  be  his  own  in  his 
own  right — 3  Pater sd.  Ab.  1 96,  2  Chit.  Rep.  97  ;  1 1  Price,  158,  and  it 
be  liable  to  the  ordinary  process  of  the  law — 4  Burr.  25,  26,  though  this 
rule  is  not  invariably  adhered  to,  for  when  part  of  the  property  consisted 
of  a  ship  shortly  expected,  bail  was  permitted  to  justify  in  respect  of  such 
property— 1  Chit.  R.  286.  N.  As  to  the  persons  who  cannot  be  received 
because  they  are  not  responsible,  see  1  Chitty,  72.  9,  116;  2  Chitty,  R. 
7  7  ;  8  Lofft.  72,  184  ;  3  Pctcrsd.  ab.  112,  1  Chit.  R.  309,  N.  As  to 
special  bail  generally,  see  Butterfield  v.  Cooper,  6  Cowen,  608 ;  Pardee  v. 
Reed,  4  Cow.  51  ;  Wright  v.  Jeffrey,  5  Cowen,  15 ;  Blue  v.  Stout,  3  Cow. 
354  ;  Thorpe  v.  Faulkner,  2  Cowen,  514  ;  Cooper  v.  Spicer,  2  Cowen,  619. 
The  People  v.  The  Judges  of  Onondaga,  1  Cowen,  54  ;  Waterman  v. 
Allen,  1  Cow.  60  ;  Mumford  v.  Stocker,  1  Cowen,  601  ;  Nicholls  v.  Sutfin, 
7  Cow.  422  ;  Adams  v.  Hinton,  6  Cow,  56  ;  Cobb  v.  Darrow,  6  Cow.  390. 

EXCEPTIONS  TO  BAIL. 

It  is  a  good  exception  to  bail  that  the  person  offered  is  an  Attorney  or 
Counsellor — Scott  v.  Craig,  1  Wend.  35.  By  an  exception  to  bail  after 
service  of  a  copy  of  the  plea  though  received  without  objection,  the  plea 
becomes  a  nullity,  and  to  prevent  a  default,  the  defendant  must  plead  de 
novo  after  justification.  And  this,  though  one  of  the  defendants  (joint  deb¬ 
tors)  has  not  been  arrested  and  bail  has  been  put  in  as  to  both — Briggs  v. 
Rowe,  7  Cow.  508.  It  is  a  good  objection  to  special  bail  in  an  action 
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prosecuted  in  a  Court  of  Common  Pleas,  that  they  do  not  reside  in  the 
county  where  the  action  is  brought. — The  People  v.  New  York  C.  P.,  19 
Wend.,  132.  A  justification  of  bail  at  the  time  and  place  specified  in  the 
notice  is  good,  although  before  an  officer  other  than  the  one  named  in 
the  notic e. — Southerland  v.  Sheffield,  4  Wend.,  293.  Where  there  is  an 
order  to  hold  bail  in  a  large  amount,  the  bail  will  be  permitted  to  justify 
ill  a  reasonable  sum  beyond  the  amount  specified  in  the  order. — Beldens 
v.  Cromerlines ,  1  Wend.,  107.  Where  bail  are  accepted  and  neglect  to 
justify  in  the  regular  time  they  are  as  no  bail,  and  the  plaintiff  may  file 
common  bail  and  proceed  under  the  statute,  and  take  a  default,  which 
will  be  set  aside  only  on  terms. — Briggs  v.  Rowe,  7  Cow.,  608  ;  Trotter  et 
al.  v.  Hawley  et  al.,  1  Cow.,  226.  It  is  a  good  ground  of  opposition  that 
there  is  some  defect  in  the  notice  of  bail,  which  should  truly  and  accu¬ 
rately  describe  the  persons  intended  to  justify,  so  that  the  plaintiffs  may 
not  be  misled  ;  and  therefore,  where  one  of  the  bail  was  described  as  the 
housekeeper,  and  it  turned  out  that  his  father  was  really  the  occupier  of 
the  house,  the  bail  court  would  not  permit  him  to  justify,  nor  grant  time 
to  add  and  justify  another  without  an  affidavit  repelling  all  intentions  to 
mislead. — 1  Chitt.  Rep.,  88.  So  notice  given  of  hail  as  put  in  before  one 
judge,  when  in  fact  they  were  put  in  before  another,  is  irregular.  And  in 
the  King’s  Bench  any  material  defect  in  the  notice  of  bail,  as  that  it  is  not 
properly  entitled,  or  that  it  does  not  set  forth  with  truth  and  certainty,  the 
names,  places  of  abode,  and  degrees  and  mysteries  of  the  bail,  will 
be  a  good  ground  for  opposing  them,  provided  it  be  verified  by  affidavit 
that  the  defendant’s  attorney  has  not  from  that  cause  been  able  to  find 
them,  and  make  the  requisite  inquiries  into  their  sufficiency.  But  where 
that  is  net  the  case,  and  there  is  no  ground  to  suspect  fraud,  objections 
of  this  sort  are  in  general  overruled,  or  the  court  will  give  time  to  cor¬ 
rect  them. — 2  Chitt.  Rep.,  109  ;  Lofft.,  237,  187  ;  1  Moore,  126  ;  but  see 
4  Dowl.  4'  Ryl,  30  ;  Lofft.,  72,  195  ;  and  see  1  Chitt.,  492,  3,  4 ;  Lofft.,  187, 
281 ;  and  see  2  Taunt.,  173,  4  ;  1  Chitt.  Rep.,  494. 

The  plaintiff,  if  he  requires  it,  is  entitled  to  two  real  persons  as  bail. 

• — Wendover  v.  Bull,  C.  C .,  44  ;  Caines  v.  Hunt,  8  J.  R.,  358.  After  the 
bail  has  been  put  in  the  plaintiff  cannot  take  an  assignment  of  the  bail- 
bond,  but  must  except  to  the  bail. — Caines  v.  Hunt ,  8  J.  R .,  358 ;  Ferris 
v.  Phelps,  1  J.  C .,  249  ;  S.  C.  C.  C.,  95.  If  one  real  and  one  fictitious 
person  be  given  as  bail  the  plaintiff  cannot  treat  the  hail-piece  as  a 
nullity,  but  must  except  to  the  sufficiency  of  the  hail. — Caines  v.  Hunt,  8 
J.  R.,  358.  In  England,  the  plaintiff  or  his  attorney,  upon  being  served 
with  this  notice,  either  accepts  of,  or  excepts  to,  the  bail.  If  he  accept  of 
them,  the  defendant’s  attorney  in  the  King’s  Bench  should  cause  the  bail- 
piece  to  be  filed  with  the  master  within  twenty  days  after  such  accept¬ 
ance. — R.  T.,  13  Car.  11,  K.  B.,  former  rule  ;  II.  23  ;  Car.  1,  K.  B.  Or 
if  the  plaintiff  do  not  except  to  the  bail  for  insufficiency  within  twenty 
days  next  after  notice  thereof  given  to  him  or  his  attorney,  then,  upon 
an  affidavit  in  writing  of  such  notice  on  the  back  of  the  bail-piece,  for 
which  affidavit  no  fee  shall  be  taken,  the  bail-piece  shall  be  filed  by  the 
defendant’s  attorney  within  four  days  next  after  the  end  of  the  twenty 
days. — R.  M.  16  Car.  11,  K.  B.  But  if  the  plaintiff  be  not  satisfied  with 
no.  v.  17 
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tlie  bail  he  may  except  to  them  in  eit  her  court,  and  thereby  compel  a  justi¬ 
fication.  If  the  bail  to  the  sheriff  become  bail  above,  the  plaintiff  in  the 
King’s  Bench  is  not  at  liberty  to  except  to  them,  after  he  has  taken  an 
assignment  of  the  bail-bond. — 1  Salk.,  97  ;  7  Mod.,  62,  117  ;  6  Mod.,  122  ; 
R.  M.  8  Anne,  reg.  1  (C) ;  R.  E.,  5  Geo.  2,  reg.  1,  K.  B.  ;  for  by  so 
doing  he  admitted  them  to  be  sufficient ;  but  if  exception  be  taken  to  the 
bail  before  the  bond  is  assigned  they  are  bound  to  justify,  notwith¬ 
standing  such  assignment.  — 11  East.,  321.  And  in  the  Common  Pleas  it 
is  a  rule,  that,  in  all  cases  wherein  bail-bonds  shall  be  taken,  and  the 
same  bail  is  put  in  above,  the  plaintiff  may  except  against  such  bail.” — 
R.  JVf.  6  Geo.  2,  reg.  2,  C.  P.  ;  Barnes,  63  ;  2  Wils.,  6. 

The  delivery  of  a  declaration  in  chief  before  special  bail  put  in,  is 
holden  in  both  courts,  to  be  a  waiver  of  the  bail ;  and  before  justification 
it  is  an  acceptance  of  them. — R.  M.  8  Anne ,  reg.  1,  K.  B.  R.  E. ;  5  Geo. 
2,  reg.  1,  K.  B.  Gas.  Pr.  C.  P.,  81,  155.  But  the  plaintiff  may  declare  de 
bene  esse  or  conditionally,  provided  good  bail  be  put  in,  or  the  bail 
already  put  in  do  justify. — R.  M.  8  Anne,  reg.  1,  K.  B.  Gas.,  Pr.  C.  P.,  8. 
Though  the  demand  or  acceptance  of  a  plea  will  even  then,  in  general, 
be  deemed  a  waiver  of  the  bail,  or  justification. — Barnes,  92;  but  see  1 
Dowl.  Ryl .,  163  ;  4  Bowl.  Sr  Ryl.,  384.  When  bail  above  is  put  in,  in 
due  time,  and  notice  thereof  given  to  the  plaintiff’s  attorney,  the  bail 
should  be  excepted  to,  and  notice  of  the  exception  given  to  the  defend¬ 
ant’s  attorney,  before  the  sheriff  is  ruled. — Lo  ft.,  159  ;  8  Durnf.  S'  East., 
258  ;  1  Mew  Rep.  G .  P .,  139  ;  7  Bowl.  Sc  Ryl.,  264.  And  there  is  no 
difference  in  this  respect  between  the  original  and  added  bail,  it  being 
holden  that  the  adding  bail  afterwards  does  not  supersede  the  necessity 
of  such  exception,  before  an  attachment  can  issue  against  the  sheriff,  on 
account  of  the  added  bail  not  having  justified  in  time. — 8  Durnf.  Sr  East., 
258  ;  7  Durnf.  Sr  East.,  109  ;  7  East.,  607.  But  when  bail  above  is  not 
put  in  at  the  time  of  ruling  the  sheriff  to  return  the  writ,  or  bring  in 
the  body,  he  must  put  in  and  perfect  bail  at  his  peril,  or  render  the 
defendant,  within  four  days  in  a  town  cause,  or  six  days  in  a  country  cause, 
without  any  exception  ;  for  otherwise,  if  the  plaintiff  excepted,  the  sheriff 
would  have  four  days  after  the  exception  to  perfect  bail,  and  by  that 
means  would  have  more  than  the  time  allowed  him  by  the  practice  of  the 
court,  to  return  the  writ  and  bring  in  the  body.— Per  Cur.  E.,  24  Geo.  3, 
K.  B.  ;  2  Black.  Rep.,  1206  C.  P. ;  and  see  2  Chitt.  Rep.,  82,  108-9.  In 
the  King’s  Bench,  the  exception  to  bail,  if  put  in  in  due  time,  should  be  put 
in  the  bail-book  at  the  judge’s  chambers  by  bill. — R.  M.  8  Anne ,  reg.  2, 
K.  B. ;  1  Chitt.  Rep.,  174  ;  4  Dowl.  Ryl .,  365  ;  5  Barn.  S"  Cress.,  389  ; 
8  Dowl.  Sr  Ryl.,  149,  S.  C.  Or  in  the  filacer’s  book  by  original,  R.  E., 
2  Geo.  2,  K.  B. ;  within  twenty  days  after  notice  of  bail  put  in  or  filed  ; 
R.  M.  16  Car.  2,K.  B.  ;  1  Salk.,  98;  6  Mod.,  24  ;  2  East.,  406-7;  and 
not  afterwards. — R.  M.  8  Anne,  reg.  2,  K.  B.  If  it  be  not  entered  within 
that  time  the  bail  becomes  absolute,  1  Chitt.  Rep.,  174  ;  4  Dowl.  S'  Ryl; 
365  ;  and  the  bail-piece  should  be  filed  by  the  defendant’s  attorney  within 
four  days  after  the  end  of  the  twenty  days. — R.  M.  16  Car.  2,  K.  B.  But 
if  bail  above  be  not  put  in  in  due  time,  they  must  be  justified  though  not 
excepted  to  by  the  plaintiff. — 7  Durnf.  Sr  East.,  109  ;  7  East.,  607  ;  2 
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Chitt.  Rep.,  108-9.  The  exception  being  entered,  notice  thereof  should 
be  given  in  writing,  without  delay,  to  the  defendant’s  attorney. — R.  M. 
8  Anne ,  reg.  2  ;  R.  E.  2  Geo.  2 ;  R.  E.  5  Geo.  2,  reg.  1  ;  7  Durnf.  Sf 
East.,  26  ;  5  Barn.  8>~  Cress.  389,  K.  B.  ;  1  H.  Bla.,  80,  106,  C.  P.  And 
“if  the  notice  he  given  in  term  time  the  defendant  shall  procure  his 
bail  to  justify  in  four  days  exclusive  after  such  notice,  or  shall  add  other 
bail,  who  shall  justify  within  the  said  four  days;  but  if  such  exception 
be  entered  in  vacation,  and  notice  thereof  given  in  like  manner,  the 
bail  put  in,  or  other  additional  bail,  shall  justify  upon  the  first  day  of  the 
subsequent  term.”— A.  E.  5  Geo.  2,  reg.  1  K.  B.  R.  T. ;  3  and  4  Geo.  2, 
C.  P.  ;  and  see  4  Barn.  4"  Cress.,  864  ;  7  Bowl.  4'  Rfi-,  374,  S.  C.  The 
notice  of  exception  in  the  bail  should  be  entitled  in  the  cause  ;  and  if  not 
■so  entitled  it  i$  a  nullity,  although  served  upon  the  defendant’s  attorney 
at  the  same  time  as  the  declaration. — 1  Chiu.  Rep.,  741.  And  notice  of 
exception  to  bail  entitled  by  mistake,  “  In  the  Lord  Mayor’s  Court,” 
instead  of  “  In  the  King’s  Bench,”  is  a  nullity ;  and  an  attachment  against 
the  sheriff  was  in  consequence  set  aside. —  1  Chitt.  Rep.,  374. 

In  the  Common  Pleas,  it  is  a  rule,  that  in  all  cases  of  exception  to 
bail,  such  exception  should  be  made  either  yi  the  filacer’s  book,  or  on 
the  bail-piece,  if  taken  by  a  commissioner. 

The  exception  being  entered,  notice  thereof  should  be  given  in  writ¬ 
ing  without  delay  to  the  defendant’s  attorney. — R.  JM.  8  Anne,  reg. ;  R. 
E  2  Geo.  2  R.  E.  5  Geo.  2,  reg.  1 ;  7  Durnf.  Sf  East.,  26  ;  5  Barn.  4’ 
Cress.,  3S9,  K.  ft.  ;  1  H.  Bla.,  SO,  106,  C.  P.  And  if  the  notice  be  given 
in  term  time,  the  defendant  shall  procure  his  bail  to  justify  in  four  days 
exclusive  after  such  notice,  or  shall  add  other  bail,  who  shall  justify 
within  the  said  four  days  ;  but  if  such  exception  be  taken  in  vacation,  and 
notice  thereof  given  in  like  manner,  the  bail  put  in  or  other  additional 
bail  shall  justify  upon  the  first  day  of  the  subsequent  term. — R.  E.  5  Geo. 
2,  reg.  1,  K.  B.  R.  T. ;  3  and  4  Geo.  2,  C.  P. ;  4  Barn,  fy  Cress.,  364  ;  7 
Bowl.  4*  Ryl-i  374,  S.  C.  And  notice  to  exception  to  bail  should  be 
entitled  in  the  cause,  and  if  not  so  entitled  it  is  a  nullity,  although  served 
upon  the  defendant’s  attorney  at  the  same  time  as  the  declaration. — 1 
Chitt.  Rep.,  741.  And  notice  of  exception  to  bail  entitled  by  mistake,  “In 
the  Lord  Mayor’s  Court,”  instead  of  “  In  the  King’s  Bench,”  is  a  nullity, 
and  an  attachment  against  the  sheriff  was  in  consequence  set  aside. — 1 
Chitt.  Ren.,  374. 
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There  is  no  distinction  between  proceedings  against  bail  and  other 
joint  debtors,  and  the  plaintiffs  may  proceed  against  both  where  one  de¬ 
fendant  is  taken  and  the  other  not  found. — Stewart  v.  Patten  &?  Cuttin , 
1  H.  38.  After  judgment  against  the  bail,  if  the  principal  has  been 
taken  in  execution,  the  plaintiff  cannot  issue  a  ca.  sa.  against  the  bail ;  op, 
if  the  bail  have  been  taken  in  execution,  he  cannot  proceed  against  the 
body  of  the  principal. — Smith  v.  Rosecrantz,  6  J.  R.,  97.  A  ca.  sa.  against 
the  principal  must  not  only  be  sued  out,  but  must  be  actually  returned 
non  est  inventus,  and  filed,  before  the  plaintiff  can  proceed  to  charge  th® 
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bail. — Pearsall  v.  Laurence ,  3  J.  R.,  514.  Special  bail  sued  on  their  re¬ 
cognizance  may  insist,  by  way  of  plea  in  bar  of  the  action,  that,  before  a 
breach  of  the  condition  of  the  recognizance,  an  agreement  was  entered 
into  by  the  plaintiff,  that  the  defendant  in  the  original  action  might  de* 
part  the  State,  and  that  no  proceedings  should  be  had  in  such  action 
until  his  return. — Clark  v.  JViblo,  6  Wend.,  236.  In  a  suit  on  a  recogni¬ 
zance  of  bail,  where  the  defendant  in  the  orio-inal  action  is  in  confine- 

.  .  .  O 

ment,  as  an  imprisoned  debtor,  in  another  State,  the  proceedings  will  be 
stayed,  and  time  to  surrender  him,  after  his  liberation  from  confinement, 
will  be  given. — The  People  v.  New  York.  C.  P .,  2  Wend.,  263.  An  appeal 
may  be  prosecuted,  by  bail,  for  the  limits,  in  the  name  of  the  Sheriff,  on 
a  judgment  against  him  for  an  escape. — The  People  v.  Monroe,  C.  P.,  1 
Wend.,  19.  Proceedings  will  be  stayed  against  special  bail,  pending  a 
writ  of  errors,  brought  by  the  principal. — Wheeler  v.  Raymond,  6  Cowen , 
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Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. — Amend .  Con.,  Art.  b. 


PRIVILEGES  OF  BAIL-POWER  OVER  PRINCIPAL,  &c. 

Have  not  the  bail  a  right  to  take  the  principal  out  of  the  jurisdiction 
of  the  court  in  which  they  became  bail  1 


They  have,  even  in  a  different  State. — Ruggles  v.  Corey ,  3  Conn.9 
421  ;  Johnson  v.  Tompkins,  1  Bald.,  57S  ;  Nicolls  v.  Ingersoll ,  7  Johns., 
145;  Commonwealth  v.  Bricket ,  8  Pick.,  138;  Respublica  v.  Jailor ,  2 
Yeates,  263;  Pease  v.  Burt,  3  Day,  485  ;  Parker  v.  Bridwell ,  3  Conn.,  84. 
So  they  may  take  him  when  he  is  attending  court  as  a  suitor  or  at  any 
other  time,  even  on  Sunday. — 6  Mod.,  231  ;  1  Sel.  Prac .,  180  ;  3  Stark., 
132  ;  1  D.  Si'  R.  M.  P.  C .,  20  ;  Broome  v.  Hurst ,  4  Yeates ,  123  ;  8  Pick., 
138  ;  and  7  Johns.,  145  ;  4  Conn.,  170  ;  1  Atk.,  239. 

They  may  break  open  an  outer  door,  after  demand  of  admittance,  to 
seize  him. — 8  Pick.,  138  ;  7  Johns.,  145.  And  they  may  justify  entering 
the  house  of  a  stranger  (the  outer  door  being  open)  to  take  the  defendant, 
though  he  be  not  in  the  house. — 2  Hen.  Bla.,  120.  And  if  the  defendant 
is  in  custody,  either  in  a  civil  action,  or  upon  a  criminal  charge  or  con¬ 
viction,  they  may  have  a  writ  of  habeas  corpus ,  and  surrender  him  in  dis¬ 
charge  of  his  bail,  though  the  creditor  cannot  take  him  in  execution. — * 
7  Term.  Rep.,  226  ;  Bigelow  v.  Johnson,  16  Mass.,  218  ;  Biggnell  v.  For¬ 
rest,  2  Johns.,  482.  So  bail  may  command  assistance  from  the  sheriff 
aud  his  officers  to  take  the  principal. — 8  Pick.,  138.  They  may  also 
depute  their  power  to  take  and  surrender. — 8  Taunt.,  425  ;  Boardman  v. 
Fowler,  1  Johns.  Cas .,  413 ;  Nicholls  v.  Ingersoll,  7  Johns.,  145  ;  8 
Pick.,  140. 

And  if  the  safety  of  the  hail  be  endangered  by  the  threatened  vio¬ 
lence  of  the  principal,  his  door  maybe  broken  without  demanding  admit¬ 
tance. — Read  v.  Case ,  4  Conn.,  166.  But  if  they  use  more  force  than  is 
necessary,  they  will  become  trespassers  ab  initio  and  liable  for  false 
imprisonment. — Pease  v.  Burt,  3  Day ,  485.  Besides  the  mode  of  dis- 


IN  WHAT  CASES  BAIL  IS,  OS  IS  NOT  DEMANDABLE —  277 

charging  the  bail  by  surrendering  the  principal,  there  are  various  other 
causes  for  discharging  them,  such  as  the  death  of  the  defendant. — Tidd., 
293,  1183.  His  bankruptcy  and  certificate. — 1  Burr.,  244;  Cowp.,  824. 
His  being  made  a  peer  or  member  of  parliament. — Doug.,  45  ;  Tidd.,  293. 
On  being  sent  abroad  under  the  alien  act. — 6  T.  R.,  50,  52  ;  7  T.  R.,  517. 
Or  under  sentence  of  transportation. — 6  T.  R.,  247.  Or  his  being 
impressed  or  discharged  on  the  48  Geo.  3,  c.  123.  Or  by  the  act  of 
the  plaintiff  in  not  declaring  in  due  time  ;  by  making  a  material  variance 
in  the  declaration  from  the  process  or  affidavit  in  the  cause  of  action. — 2 
East.,  305  ;  2  B.  S?  P.,  358  ;  6  T.  R.,  363.  Or  a  variance  between  the 
affidavit  and  judgment  in  C.  P.  :  or  declaring  in  a  different  county  by 
original,  or  recoverable  under  a  bailable  amount ;  or  giving  time  to  the 
defendant  on  a>  cognovit,  &e.  ;  or  removing  the  cause  from  an  inferior 
court,  or  referring  to  arbitration,  or  taking  principal  in  execution. — Cro. 
Jac.,  320.  Or  any  other  irregularity  in  proceedings  against  the  principal. 
-—Tidd.,  1182.  See  the  various  cases  on  these  points,  and  other  qualifi¬ 
cations,  in  Tidd.’s  Prac.,  8th  ed.,  290  to  295,  403,  1147,  1182,  1187. 


IN  WHAT  CASES  BAIL  IS,  OR  IS  NOT,  DEMANDABLE — 
FORM  AND  REQUISITES  TO  HOLD  TO  BAIL,  & c. 

Will  a  discharge  under  the  Insolvent  Law  of  one  State  prevent  an. 
arrest  and  holding  to  bail  of  the  debtor  in  another  State  1 

In  most  of  the  States  it  will  not. — Peek  v.  Hozier ,  14  Johns.,  346  ; 
Hubbard  v.  Wentworth,  3  Jf.  Hamp.,  43 ;  S.  P.  Whitemore  v.  Adams,  2 
Cow.,  626  ;  James  v.  Allen,  1  Dali.,  188  ;  Webster  v.  Massey ,  2  Wash.  C. 
C.,  157  ;  Read  v.  Chapman,  Peters’  C.  C.,  404  ;  Sicard  v.  Whale,  11  Johns., 
194;  Woodbridge  v.  Wright ,  3  Conn.,  523;  Knox  v.  Greenleaf,  Wallace, 
108 ;  3  Gill  Johns.,  64. 

But  in  Pennsylvania  it  seems  their  law  says,  we  will  do  unto  you,  as 
you  do  unto  us ;  for,  if  a  debtor  is  discharged  by  the  insolvent  law  of 
the  State  where  the  debt  was  contracted,  and  where  he  resided,  he  will 
be  discharged  on  common  bail,  unless  such  State  refuse  the  same  cour¬ 
tesy  to  the  citizens  of  Pennsylvania. — Boggs  v.  Tickle,  5  Binn .,  332; 
Welsh  v.  JYourse,  ib.,  381;  Fisher  v.  Hyde,  3  Yeates,  256;  Millar  v. 
Hall ,  1  DalL,  229;  Thompson  v.  Young,  ib.,  294;  Donaldson  v.  Cham¬ 
bers,  2  Dali.,  100;  Smith  v.  Browne,  2  Binn.,  201 ;  Hare  v.  Moultrie,  2 
Yeates,  435  ;  Jeffries  v.  Thompson,  ib.,  482  ;  Hillard  v.  Greenleaf,  ib.,  533  ; 
5  Binn.,  338,  ib. 

But  in  New  Jersey,  where  the  defendant  has  been  held  to  bail  and 
a  judgment  rendered  against  him  in  another  State,  he  cannot  be  held  to 
bail  in  New  Jersey  in  an  action  on  that  judgment. — Lambert  v.  Moore, 
1  Halst.,  131. 

An  affidavit  to  hold  to  bail  requires  that  a  specific  sum  shall  be 
charged,  and  the  cause  of  action  plainly  set  forth. 

A  creditor  may  hold  his  debtor  to  bail  upon  one  cause  of  action, 
and  declare  upon  that  and  another  one  also;  but  should  the  verdict  be 
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given  on  the  second  cause  of  action,  the  defendant  may  take  advantage 
of  it  when  sued  on  his  bond,  but  not  on  motion. 

The  law  does  not  require  that  an  affidavit  to  hold  to  bail  should  be  of 
the  exact  amount  which  may  actually  be  found  due,  for  the  verdict  can¬ 
not  alter  the  regularity  of  the  former  proceedings. — Woodford  v.  Leslie , 
2  N.  cS"  McCord  Rep.,  585. 

If  by  the  law  of  the  country  where  the  contract  was  made,  the  pro¬ 
perty  only,  and  not  the  person,  is  liable,  the  defendant  may  nevertheless 
be  held  to  bail  according  to  the  law  where  the  suit  is  instituted. — Smith 
v.  Spinollo,  2  Johns.,  198  ;  Vibus  v.  Werting,  2  Yeates,  350  ;  Milne  v.  Mor¬ 
ton,  6  Rinn.,  353,  360. 

An  affidavit  stating  the  defendant  to  be  indebted  to  the  agent,  as 
attorney  for  the  plaintiff,  is  a  sufficient  affidavit  to  hold  the  defendant  to 
bail  in  an  action  by  the  plaintiff  (the  principal). — Jackson  v.  Watts ,  1  Mc¬ 
Cord  Rep.,  288. 

It  is  not  necessary  that  a  special  order  for  bail  should  be  indorsed 
on  the  writ,  where  the  plaintiff  swears  to  a  particular  sum  due  on  the 
rescinding  of  a  contract ;  it  is  sufficient  that  the  authority  to  hold  to 
bail  exists,  and  is  in  the  possession,  or  under  the  control  of  the  officer. — 
Carler  v.  Drake,  10  Wend.,  618;  Mickle  v.  Baker ,  2  McCord ,  250. 

Bail  may  be  required  where  a  former  suit  for  the  same  cause  has 
been  brought  and  no  bail  asked. — Field  v.  Coleick,  3  Yeates,  56  ;  Peck  v. 
Hozier,  14  Johns.,  346. 

A  defendant  under  bail  in  another  State  for  the  same  cause  of  action 
will  generally  be  discharged  from  bail  in  the  second  suit. — Clerk  v.  Weldo , 
4  Yeates,  206. 

In  ordinary  cases  an  affidavit  to  hold  to  bail  must  be  certain  and 
positive,  but  an  exception  is  made  in  favor  of  executors,  administrators 
and  agents,  or  other  persons  acting  in  a  representative  character.  In 
those  cases  it  is  duly  required  that  they  should  swear  to  the  evidences 
of  the  debt  which  they  have  in  their  hands,  accompanied  with  their 
belief  of  the  truth  of  the  facts  which  they  purport  to  establish. — Deleiss- 
line  v.  Heyle ,  3  McCord  Rep.,  16. 

The  affidavit  of  an  administrator  to  hold  a  defendant  to  bail  stated, 
“that  notes  were  found”  among  his  intestate’s  papers,  “by  which  it 
appeared  that  defendant  was  indebted,”  &c.,  “$1700.”  The  court  held 
that  it  was  unnecessary  to  set  out  how  many  notes,  or  their  dates,  or  to 
give  any  further  description  of  them. — Lowe,  Administrator ,  v.  Mason,  3 
McCord  Rep.,  318. 

An  executor  may  be  held  to  bail  in  case  of  a  devastavit. — H artness  v. 
Purcell,  1  Wend.,  303. 

An  affidavit  to  hold  to  bail  may  be  made  by  an  agent  cognizant  of 
the  fact  of  indebtedness. — Treasurers  v.  Barksdale,  1  Hill  Rep.,  272. 

An  affidavit  to  hold  defendant  to  bail  in  malicious  prosecution  will 
be  sufficient  if  it  state  that  the  plaintiff  believes  and  is  satisfied  that  there 
was  no  reasonable  or  probable  cause  for  the  prosecution. — Mitchell  V- 
Henderson,  1  Hill  Rep.,  294. 

In  South  Carolina  and  Massachusetts  bail  may  be  demanded  in  an 
ac-ion  for  slander. — Reason  v.  Pickett,  1  McCord,  472;  17  Mass.,  176. 
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In  Pennsylvania,  the  court  will  discharge  a  defendant  in  slander,  on  com¬ 
mon  bail,  unless  special  damage  is  proved  or  the  charge  is  of  a  gross 
crime. — McCauley  v.  Smith ,  4  Yeates,  193.  But  if  the  plaintiff  swear  to 
special  damage,  though  he  do  not  specify  the  amount,  the  court  will 
hold  to  bail. — Charles  v.  Holmes ,  1  Browne ,  297.  In  actions  for  libel 
and  slander  (except  slander  of  title)  bail  is  not  demandable,  unless 
special  cause  be  shown. — Clason  v.  Gould ,  2  Caines ,  47. 

An  affidavit  to  hold  defendant  to  bail  must  show  a  subsisting  debt  at 
the  time  it  was  made.  An  affidavit  made  under  the  copy  of  a  note  which 
is  past  due,  and  stating  that  it  was  given  for  value  received,  is  not 
enough,  unless  it  go  on  to  state  that  it  was  unpaid. — Carson  v.  Gambling 
3  McCord  Rep.,  lb.  In  general,  and  as  a  matter  of  legal  right,  objections 
io  the  regularity  of  the  affidavit  to  hold  to  bail  can  be  taken  advantage 
of  by  the  principal  only.  The  bail  cannot  plead  the  irregularity  of  the 
affidavit  in  bar  of  an  action  against  him  on  the  bail  bond  ;  but  is  con¬ 
cluded  by  the  acquiescence  of  his  principal,  unless  the  order  for  bail  be 
absolutely  void. — Saunders  v.  Hughes,  2  Bail.  Rep.,  504.  An  agent  in 
whose  name  suit  is  brought  for  the  benefit  of  another,  may  take  an  affi¬ 
davit  to  hold  to  bail. — McWhorter  v.  Ried,  1  Hill's  Rep.,  368. 


WHEN  BAIL  ARE  FIXED— WHEN  NOT— SURRENDER  OF 
THE  PRINCIPAL,  &c. 

Is  it  any  cause  for  exonerating  bail  that  the  principal  has  become 
insane  and  is  confined  in  a  hospital  ! 

It  is  not. — Bowerba?ik  v.  Paine ,  2  Wash.  C.  C.,  464.  Nor  if  impris¬ 
oned  on  conviction  for  a  crime,  unless  it  be  for  life  or  for  a  long  term  in 
another  State. — Phoenix  Fire  Insurance  Company  v.  Mowat ,  6  Cow.,  599. 
Nor  is  it  any  defence  for  bail  that  the  officer  was  prevented  by  the  resist¬ 
ance  of  the  principal  from  taking  him  in  execution.  —Fitch  v.  Loveland, 
Kirby,  384. 

If  the  principal  die  after  non  est  is  returned,  his  bail  are  inevitably 
fixed. — Gordon  v.  Liepenau,  3  McCord,  49;  Boggs  v.  Teackle,  5  Binn., 
332 ;  Davidson  v.  Taylor ,  12  Wheat.,  604  ;  Olcott  v.  Lilley,  4  Johns.,  407  ; 
Rathbone  v.  Blackford ,  1  Gai.  R.,  588  ;  Hamilton  v.  Dunklee,  1  JY.  Hamp., 
172. 

And  it  will  not  avail  the  bail  to  show  that  the  principal  after  his 
arrest  enlisted  as  a  soldier  in  the  army,  or  as  a  sailing-master  in  the  navy, 
of  the  United  States. — Harrington  v.  Dennie,  13  Mass.,  93  ;  Saywood  v. 
Conanl ,  11  Mass.,  146.  Nor  that  he  was  so  indisposed,  on  the  first  day  of 
the  term  when  judgment  was  rendered  against  him,  that  he  could  not  be 
removed  without  manifest  danger  to  his  life,  and  illness  continued  until 
the  return  day  of  the  execution,  when  he  died. — Goodwin  v.  Smith,  4  JY. 
Hamp.,  29.  Nor  will  it  avail  the  bail  to  show  that  the  principal  died 
before  the  execution  was  returned  into  the  clerk’s  office,  if  his  death 
were  after  the  return  day  of  the  execution,  and  after  the  return  was 
indorsed  on  it. — Bradford  v.  Earle,  4  Pick.,  120.  Nor  even  if  he  has 
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been  convicted  of  a  crime  and  confined  in  prison. — Parker  v.  Chandler, 

8  Mass.,  264. 

But  by  the  laws  of  the  State  of  New  York  if  the  principal  be  com¬ 
mitted  to  prison  for  life,  or  if  he  be  convicted  of  felony  and  sentenced  to 
confinement  for  a  term  of  years  in  the  State  prison  of  another  State,  the 
bail  are  enti  tled  to  an  exoneretur.—Cathcart  v.  Cannon,  1  Johns.  Cas.,  28  5 
Laflin  v.  Foivler,  18  Johns.,  335;  see  6  Cow.,  599. 

Time  will  be  extended  to  bail  if  the  principal  be  imprisoned  in 
another  State  to  surrender  him  after  he  is  enlarged. — People  v.  New  York 
C.  P.,  2  Wend.,  263. 

Fraudulent  conduct  on  the  part  of  the  plaintiff  with  a  view  to  charge 
the  bail  may  be  shown  by  them  in  defence  against  him.  It  may  also  be 
shown  that  the  principal  was  arrested  on  an  alias  execution,  or  that  after 
the  return  of  non  est  on  the  first  execution  he  satisfied  the  judgment,  or 
that  it  was  released  by  the  plaintiff,  or  has  been  reversed.  So  the  bail 
may  show  in  answer  to  a  sci.  fa.  that  the  arrest  of  the  principal  was 
unlawful,  or  ineffectual  in  law. — Bradley  v.  Bishop,  7  Wend.,  352;  Van- 
ness  v.  Fairchild,  1  Chip.,  153  ;  Stevens  v.  Bigelow,  12  Mass.,  437  ;  Win- 
chell  v.  Styles,  15  Mass.,  232;  Harrington  v.  Dtnnie,  J3  Mass.,  93; 
Champion  v.  JVoyes,  2  Mass.,  481.  So  the  discharge  of  a  principal,  under 
a  bankrupt  or  insolvent  law,  before  the  bail  are  fixed,  entitles  them  to  an 
exoneretur  without  a  surrender. — Seamen  v.  Drake,  1  Caines,  9  ;  Kaine  v. 
Ingraham,  2  Johns.  Cas.,  403  ;  Champion  v.  Noyes,  2  Mass.,  481  ;  Payson 
v.  Payson,  1  Mass.,  292 ;  Daily  v.  Seales  {bail),  1  Har.,  367 ;  McGlessuy 
v.  McGlair,  1  Har.,  466  ;  Saunders  v.  Bobo,  2  Daily ,  492;  McCauseland 
v.  Waller,  1  Har.  £f  J.,  156  ;  McKing  v.  Marshall ,  ib.,  101  ;  Harrison  v. 
Young,  ib.,  102 ;  ree  also  Olcott  v  Lily ,  4  Johns.,  407 ;  1  Browne,  258  ; 
Rathbone  v.  Blackford,  1  Caines ,  588;  Riddles  v.  Mitchell,  1  Caines,  11. 

The  practices  existing  for  many  years  in  Maryland  to  discharge  bail 
when  the  principal  has  been  discharged  under  the  insolvent  laws  of 
another  State. — Richmond  v.  De  Young,  3  Gill  Johns.,  64  ;  Rowland  v. 
Stevenson ,  1  Halst.,  149. 

The  Circuit  Court  of  the  United  States  do  not  hold  a  certificate  of 
discharge  to  be  conclusive,  but  require  the  discharge  of  the  principal 
under  a  State  insolvent  law  to  be  pleaded  by  the  bail. — Bobyshall  v.  Open- 
heimer,  4  Wash.  C.  C.,  317  ;  Glenn  v.  Humphries,  ib.,  424  ;  Richardson  v. 
Mclntire ,  ib.,  412  ;  Hayton  v.  Wilkinson,  1  Hall’s  Jlmer.  L.  Journal,  260; 
see  Peters’  C.  C.,  484. 

In  Pennsylvania,  New  Jersey,  New  York,  South  Carolina,  and  Mary¬ 
land,  on  return  of  non  est  the  bail  are  so  far  fixed  that  they  are  liable, 
unless  the  principal  is  surrendered  within  the  time  allowed  ex  gratia  by 
the  practice  of  the  court. — Boggs  v.  Teackle ,  5  Binn.,  332;  Armstrong  v. 
Davis,  Coxe,  110;  Rathbone  v.  Blackford,  1  Caines ,  588;  Olcott  v.  Lily, 
4  Johns.,  407  ;  Gordon  v.  Lehman,  3  McCord,  49  ;  Davidson  v.  Taylor, 
12  Wheat.,  604. 

Bail  in  New  York  may  surrender  the  principal  before  the  expiration 
of  eight  days  in  full  term  after  the  return  of  process  against  them ;  and 
in  Pennsylvania  until  the  fourth  day  after  such  return.— Brown  v.  Smith, 

9  Johns.,  84;  Patten  v.  Stewart,  1  Hall ,  38  ;  MClurgh  v.  Bowers,  9  S.  Sc 
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K.,  24  ;  Brownelow  v.  Fortes ,  2  Johns.,  101 ;  Ellis  v.  Hay ,  1  Johns.  Cas., 
334  ;  Strand  v.  Barber ,  ii.,  329  ;  /Vme  v.  Ingraham ,  2  Johns.  Cas.,  403  ; 
Mayell  v.  Foiled,  7  Wend.,  507 ;  see  also  Wiggins  v.  Wilson,  5  Cow.,  420  ; 
Cowles  v.  Brawley,  4  Wads,  358. 

Bail  in  South  Carolina,  Connecticut,  and  Vermont,  are  fixed  by  the 
return  of  rcora  esr  on  the  execution  against  the  principal,  unless  they  can 
show  that  such  return  was  unfairly  made. — Collins  v.  Cooke,  4  Day ,  1 ; 
Fitch  v.  Loveland ,  Kirby ,  384;  Saunders  v.  Bobo,  2  Baily,  492;  Howe  v. 
Ransom,  1  Verm.,  276. 

But  if  they  offer  to  surrender  within  a  time  reasonably  to  be  allowed 
for  the  return  of  the  execution,  though  after  the  return,  they  will  be  exon¬ 
erated. — Edwards  v.  Gunn,  3  Conn.,  316. 

In  North  Carolina  the  bail  are  not  fixed  till  judgment  against  them, 
and  they  may  surrender  the  principal  after  verdict  against  them. — Gran- 
berry  v.  Pool,  3  Dev.,  155. 

In  Massachusetts  and  New  Hampshire  not  until  judgment  against 
them  on  a  sci.  fa.,  or  unless  the  principal  die  after  a  return  of  non  est  on 
the  execution  against  him. — Champion  v.  Ji'oyes,  2  Mass.,  485 ;  Hamilton 
v.  Dunklee,  1  N.  Hamp.,  172. 

The  surrender  maybe  made  in  New  York  without  application  to  the 
court,  and  the  bail  are  thereupon  relieved  on  motion,  and  not  by  plea. — 
Ellis  v.  Hay ,  1  Johns.  Cas.,  334  ;  Brownelow  v.  Forbes,  2  Johns.,  101. 

If  the  principal  becomes  by  law  entitled  to  a  discharge,  an  exon- 
eretur  will  be  entered  without  a  surrender,  if  application  be  made  before 
the  return  of  the  sci.  fa.  against  the  bail.  The  exoneretur  may  be  entered 
after  the  eight  days  have  expired,  if  the  surrender  be  seasonably  made. 
But  if  a  suit  has  been  brought  against  the  bail,  the  costs  thereof  must  be 
paid  before  an  exoneretur  can  be  entered. — Boggs  v.  Teackle,  5  Binn.,  332  ; 
Strang  v.  Barber,  1  Johns.  Cas.,  329  ;  Brownelow  v.  Forbes,  2  Johns.,  101  ; 
Parker  v.  Tomlinson,  2  Johns.  Cas.,  220. 

If  in  North  Carolina  the  principal  is  imprisoned  abroad  for  a  crimi¬ 
nal  offence,  or  it  is  unlawful  for  him  to  come  into  the  State,  the  court  in 
its  discretion  will  relieve  the  bail,  but  not  when  he  is  imprisoned  abroad 
for  debt. — Granberry  v.  Pool,  3  Dev.,  157. 

In  Massachusetts  bail  are  discharged  if  a  sci.  fa.  be  not  served  on 
them  within  a  year  after  the  rendition  of  judgment  against  the  principal. 
■ — Rice  v.  Carnes ,  8  Mass.,  490  ;  Champion  v.  Noyes,  2  Mass.,  486  ;  S.  P. 
in  Connecticut,  Howard  v.  JVliller,  1  Root ,  428. 

But  evidence  may  be  given  of  the  day  on  which  judgment  was  ren¬ 
dered.—  Clarke  v.  Eley,  2  Root,  380. 

Where  judgment  is  against  two,  and  the  plaintiff  takes  one  of  them 
in  execution,  and  discharges  him,  the  bail  of  both  are  discharged. — Bryan 
v.  Simonton,  1  Hawks ,  51. 

If  the  principal  die  before  a  ca.  sa.  is  issued  against  him,  the  bail  are 
discharged. — Arthur  v.  Antonia,  1  N.  Sr  M.,  251. 

So  in  Massachusetts  if  he  die  before  the  return  of  the  execution 
against  him. — Champion  v.  Noyes,  2  Mass.,  485. 

Bail  in  Ohio  are  discharged  if  the  principal  die  after  the  ca.  sa.  is 
no.  v.  18 
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returned  non  est ,  and  before  the  return  of  the  first  sci.  fa.  executed,  or  the 
second  nihil. — Bank ,  8fc.,  v.  Pollock ,  1  Ham.,  35. 

In  Tennessee  death  of  the  principal  after  a  return  of  the  ca.  sa.,  and 
before  final  judgment  against  the  bail,  discharges  them. — -White  v.  Cum¬ 
mins ,  1  Overt ,  22b. 

Bail  are  not  discharged  by  the  creditor’s  refusal  to  deliver  his  exe¬ 
cution  to  an  officer,  at  their  request,  so  that  they  might  surrender  the 
principal;  but  by  surrendering  the  principal  to  the  officer  who  holds  the 
execution  before  it  is  returnable,  they  are  discharged- — Stevens  v.  Bige¬ 
low ,  12  J\Iass.,  434  ;  Pace  v.  Cairnes,  8  Mass.,  490 ;  Champion  v.  Noyes, 
2  Mass.,  485  ;  Collins  v.  Cooke,  4  Day,  1  ;  Ryan  v.  Watson,  2  Greenl .,  382. 

While  an  action  is  pending,  bail  may  surrender  the  principal  in 
court  in  discharge  of  their  liability,  but  they  cannot  so  surrender  in  court 
after  final  judgment  against  the  principal  except  after  the  return  of  a 
sci.  fa.  against  them.  But  when  they  surrender  pending  such  sci.  fa., 
they  are  not  discharged  until  the  costs  thereof  are  paid. — Coolidge  v. 
Carey,  14  Mass.,  115  ;  Rice  v.  Cairnes ,  8  Mass.,  490  ;  Bartlett  v.Falley ,  5 
Mass.,  373. 

Bail  when  exonerated  on  payment  of  costs  must  seek  the  plaintiffs 
and  pay  them,  without  waiting  for  a  demand  or  presentment  of  the  bill. — 
Cathcart  v.  Cannon ,  1  Johns.  Cas.,  220. 

Bail  are  regarded  as  sureties  and  are  entitled  to  the  benefit  of  the 
general  principles  applicable  to  sureties,  and  if  the  plaintiff  agree  for  a 
valuable  consideration  not  to  issue  execution  until  after  a  certain  day 
without  the  knowledge  or  consent  of  the  bail,  the  bail  will  be  discharged. 
— Rathbone  v.  Warran,  10  Johns.,  587 ;  51.  P.  Edwards  v.  Coleman,  6 
Monroe ,  573. 

But  temporary  stay  of  execution,  by  agreement  of  the  plaintiff,  in 
consideration  of  a  confession  of  judgment  by  the  defendant,  does  not 
exonerate  the  special  bail  in  the  action. — Johnson  v.  Boyer ,  3  Watts ,  376. 

And  when  bail  are  fixed  at  law  with  the  payment  of  the  debt,  their 
character  as  bail  ceases  ;  after  judgment  and  execution  against  them, 
there  is  an  end  of  the  relation  of  principal  and  surety,  and  they  cannot 
claim  any  advantage  against  the  creditor  on  the  ground  of  want  of  dili¬ 
gence  in  prosecuting  the  principal  debtor. — 5  Johns.  Ch.,  305. 

Even  the  legislature  cannot  deprive  the  plaintiff  of  his  right  to  judg¬ 
ment  against  the  bail,  when  once  fixed. — Lewis  v.  Brackenridge,  1 
Blackf.,  112. 

If  the  principal  be  confined  in  prison  on  charge  or  conviction  of  a 
crime,  he  may  be  brought  into  court  on  habeas  corpus  and  surrendered  in 
discharge  of  his  bail,  though  the  creditor  cannot  take  him  in  execution. 
— Bigelow  v.  Johnson,  16  Mass.,  218  ;  Biggnell  v.  Forrest ,  2  Johns.,  482. 

A  voluntary  surrender  of  himself  by  the  principal  to  the  sheriff, 
without  the  knowledge  of  the  bail,  will  discharge  the  bail,  and  placing 
himself  in  the  sheriff’s  power  for  the  purpose  of  being  detained,  is  a  sur¬ 
render.—  Dick  v.  Stoker,  1  Dev.,  91. 

Where  a  judgment  is  obtained  against  bail  and  the  principal  is  after¬ 
wards  discharged  under  an  insolvent  law,  and  they  then  pay  the  debt  on 
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a  ca.  sa.  against  them,  they  may  recover  indemity  of  the  principal ;  his 
discharge  not  being  a  bar.— Buel  v.  Gordon ,  6  Johns .,  126. 

A  surety  in  a  bail  bond,  who  voluntarily  satisfies  the  judgment 
against  the  principal  before  a  return  of  a  sci.  fa.,  cannot  compel  his  surety 
to  a  contribution. — Skillen  v.  Merrill,  16  Mass.,  40. 

A  discharge  under  the  insolvent  law  of  Pennsylvania  protects  the 
principal  from  imprisonment  in  that  State  by  virtue  of  a  bail-piece  from 
a  neighbouring  State. — Commonwealth  v.  Riddle,  1  S.  R.,  311. 

Proceedings  against  special  bail  will  be  stayed  pending  a  writ  of  error 
brought  by  the  principal. — Wheeler  v,  Raymond,  6  Cow.,  582. 

Bail  against  whom  judgment  has  been  recovered  on  sci.  fa.,  and  who 
have  paid  the  debt,  cannot  recover  the  amount  by  motion  under  the  Ken¬ 
tucky  statute  that  empowers  securities  to  recover  damages  in  a  summary 
way.  Nor  do  they  acquire  any  lien  in  equity  on  a  tract  of  land  for 
indemnity,  though  the  debt  they  have  paid  was  for  the  price  which  the 
principal  engaged  to  pay  therefor. — Adair  v.  Campbell,  4  Bibb,  13. 
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Can  the  defendant  be  admitted  to  bail  in  felonies,  and  other  offences 
of  a  capital  nature  1 

He  cannot,  “for  what  (says  Mr.  Justice  Blackstone  in  his  Com¬ 
mentaries,  book  4,  p.  297)  is  there  that  a  man  may  not  be  induced  to 
forfeit  to  save  his  own  life  1  And  what  satisfaction  or  indemnity  is  it  to 
the  public,  to  seize  the  effects  of  them  who  have  bailed  a  murderer,  if 
the  murderer  himself  be  suffered  to  escape  with  impunity  1”  The  Athe¬ 
nian  magistrates  when  they  took  a  solemn  oath,  never  to  keep  a  citizen 
in  bonds  that  could  give  three  sureties  of  the  same  quality  with  himself, 
did  it  with  an  exception  to  such  as  had  embezzled  the  public  money,  or 
been  guilty  of  treasonable  practices. — Pott.  Antic/.,  b.  1,  c.  18.  In  a  case 
of  murder,  the  public  are  entitled  to  demand  nothing  less  than  the  high¬ 
est  security  that  can  be  given,  viz.  the  body  of  the  accused,  in  order 
to  insure  that  justice  shall  be  done  upon  him  if  guilty.  Such  persons, 
therefore,  as  the  author  of  the  Mirror  observes,  that  no  other  sureties  but 
the  four  walls  of  a  prison. — C.  2,  §  24.  4 th  Blackstone,  298. 

The  Supreme  Court  of  the  United  States  has  jurisdiction,  under  the 
constitution  and  laws  of  the  United  States,  to  bail  a  person  committed 
for  trial  on  a  criminal  charge,  by  a  District  Judge  of  the  United  States. — 
United  States  v.  Hamilton,  3  Dali.,  13. 

Probable  cause,  on  oath,  must  be  stated,  to  justify  the  holding  a 
defendant  to  bail,  under  the  3d  section  of  the  Act  of  Congress  of  26th 
February,  1795,  ch.  272. — Leonard  v.  Caskin,  Bee's  Adm.  Decis.,  146. 

Aaron  Burr,  charged  with  carrying  on  a  military  expedition  against 
a  nation  with  whom  the  United  States  were  at  peace,  was  admitted  to 
bail. — 1  Burr’s  Trial,  18. 

The  Circuit  Court  has  no  authority  to  issue  a  habeas  corpus  for  the 
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purpose  of  surrendering-  a  principal  in  discharge  of  his  bail,  when  the 
principal  is  confined  in  jail,  merely  under  the  process  of  a  State  court, 
nor  will  the  court  discharge  the  bail  of  such  party,  who  has  become 
bound  by  recognizance  in  the  circuit  court  to  answer,  &c.,  merely  on 
account  of  such  impediment,  but  in  their  discretion  the  court  will  respite 
the  recognizance. — United  States  v.  Jonathan  French,  1  Gallis.  C.C.R.,  1. 
State  v.  Rockafellow ,  1  Halst .,  332.- — In  South  Carolina  the  Court  of 
Sessions  may  bail  a  prisoner  in  any  case,  in  the  exercise  of  a  sound  dis¬ 
cretion,  and  that  as  well  after  as  before  a  bill  of  indictment  is  found. — 
State  v.  Hill ,  1  TV.  Con.  Rep.,  242.  So,  where  a  prisoner  is  convicted  of 
manslaughter  and  recommended  to  mercy  by  the  jury,  the  Court  will  on 
circuit  postpone  the  sentence  until  the  first  day  of  the  ensuing  term,  in 
order  to  give  him  an  opportunity  of  applying  to  the  Governor  for  a  par¬ 
don,  and  in  the  meantime,  admit  him  to  bail  for  his  appearance.  —  The 
State  v.  Frink ,  1  Bay.  Rep.,  168.  But  where  a  man  is  convicted  of  an 
infamous  offence  by  a  jury  and  afterwards  moves  for  a  new  trial,  or  in 
arrest  of  judgment,  he  is  no  longer  liable. —  State  v.  Connor,  2  Bay.  Rep.,  34. 

In  New  York,  the  Supreme  Court  have  authority  to  let  prjjoners  to 
bail  in  all  criminal  cases  whatever. — Tayloe's  Case ,  5  Cow.,  39.  But  if 
there  be  no  reasonable  doubt  of  the  guilt  of  the  prisoner  charged  with 
committing  felony,  he  ought  not  to  be  bailed  even  by  the  Supreme  Court. 
Ex  parte  Tayloe’s,  5  Cow.,  31. 

By  statute  of  Illinois,  all  persons  shall  be  bailable  by  sufficient 
securities,  unless  for  capital  offences,  where  the  proof  is  evident  or  the 
presumption  great. — Foley  v.  People,  l  Breese,  32. 

In  South  Carolina  and  New  Jersey,  the  court  may  admit  to  bail  in 
capital  cases,  but  this  power  will  be  exercised  with  great  reserve. — 
State  v.  Hill ,  1  Const.  Rep.,  242. 

In  Massachusetts  a  justice  of  the  peace  has  no  authority  to  admit 
to  bail  in  a  case  of  homicide;  and  a  recognizance  taken  by  him  in 
such  cases  is  void.  Nor  where  a  defendant  has  been  convicted  in  another 
court,  and  escaped  before  sentence  passed.  Nor  where  a  justice  has 
issued  a  mittimus  against  a  defendant  for  want  of  sureties.  Nor  can  he 
hold  to  bail  for  an  offence  that,  may  be  prosecuted  by  action  or  informa¬ 
tion  qui  tam  as  well  as  by  indictment. — C ommonvjealth  v.  Loveridge ,  11 
Mass.,  337 ;  Commonwealth  v.  Otis,  16  Mass.,  198  ;  State  v.  Berry,  8 
Greenl. ,  179  ;  Commonwealth  v.  Canada,  13  Pick.,  86 ;  Commonwealth  v. 
Cheney,  6  Mass.,  347. 

In  Virginia  a  justice  may  bail  a  prisoner  charged  with  felony  if  only 
a  slight  suspicion  of  guilt  attaches  to  him. — Tyler  v.  Greenlaw,  5  Ran¬ 
dall,  711. 

In  Connecticut  a  sheriff  may  take  bail  of  a  prisoner,  committed  by  a 
justice  for  not  finding  sureties,  and  release  him  from  confinement. — 
Dickenson  v.  Kingsbury,  2  Day,  1. 

A  person  charged  with  treason  may  be  admitted  to  bail,  but  not 
without  very  strong  reasons. — United  States  v.  Hamilton ,  3  Dali.,  18  j 
United  States  v.  Stewart,  2  Dali.,  345  ;  see  1  Burr's  Trial ,  306,  312. 

A  defendant  convicted  of  a  conspiracy  was  admitted  to  bail,  when, 
on  being  brought  up  for  judgment,  the  court  could  not  proceed  to  pass 
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sentence  because  the  record  of  conviction  was  not  produced. — Mcjfailis 5 
Case ,  1  Caines ,  72. 

If  there  be  no  reasonable  doubt  of  the  guilt  of  the  prisoner  charged 
with  felony,  he  ought  not  to  be  admitted  to  bail. — Tayloe's  Case ,  5 
Cow.,  39. 

Where  a  defendant  is  committed  to  jail  on  a  charge  of  forgery  he  is 
entitled  to  bail  if  not  brought  to  trial  at  the  second  term. — State  v.  Buych , 
2  Bay.,  563  ;  Logan  v.  State,  2  Const.  Rep.,  493. 

If  after  a  bill  of  indictment  found  the  prosecuting  officer  continues 
the  case  for  want  of  his  witnesses,  the  court  will  not  therefore  admit 
the  defendant  to  bail,  but  they  will  bail  him,  if  it  be  shown  that  confine* 
ment  will  endanger  his  life. —  United  States  v.  Jones,  3  Wash.  C.  C .,  224. 

If  excessive  bail  is  required  by  a  magistrate,  &c.,  and  the  party  be 
committed  for  failure  to  procure  it,  he  is  entitled  to  a  habeas  corpus  and 
to  have  the  sum  reduced,  and  they  are  amenable  therefor  by  indictment 
or  impeachment. — Evans  v.  Foster,  1  JY.  Hamp.,  374. 

Surrender  of  the  principal  to  a  deputy  sheriff  will  not  discharge  the 
bail  from  liability  on  their  recognizance. — State  v.  Le  Cerf ,  1  Baity ,  410, 
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Can  a  bond  take  effect,  unless  it  is  delivered  by  the  party  himself,  or 
by  an  attorney  constituted  by  deedl 

It  cannot. —  Harrison  v.  Turnans ,  4  Rand.,  177.  A  bond  is  void  if  not 
executed  by  the  principal  as  well  as  by  the  sureties,  or  if  it  do  not  sub¬ 
stantially  show  at  whose  suit  the  arrest  was  made,  what  is  the  amount  of 
damages  demanded,  and  when  and  where  the  process  is  returnable.  So 
is  a  bond  returned  to  the  clerk’s  office,  specifying  no  sum  to  be  paid  by 
the  obligor  :  or,  if  taken  after  the  defendant  is  in  custody,  on  execu¬ 
tion  for  his  appearance  at  a  future  day.  So  is  a  bond  conditioned  for 
appearance  at  a  term  not  appointed  by  law  for  the  holding  of  the  court. — 
Bean  v.  Parker,  17  Mass.,  591  ;  Churchill  v.  Perkins,  5  Mass.,  542;  Ste¬ 
vens  v.  Clancey,  1  Johns.,  521 ;  Harrison  v.  Turnans ,  4  Rand.,  177 ;  Fan- 
shear  v.  Stout,  1  South.,  319  ;  Allen  v.  White,  1  Minor,  289  ;  Perry  v.  Dub¬ 
bins,  2  Baity,  343. 

The  want  of  a  seal  to  a  bail  bond  is  fatal  on  a  scire  facias  against  the 
bail. — Walker  v.  Lewis,  2  Hayw.,  16  ;  Peyton  v.  Mostly,  3  Monr.,  80.  And 
the  seal  must  be  attached  before  delivery  ;  it  is  not  sufficient  to  give 
leave  to  the  officer  to  put  on  a  seal.  Smalley  v.  Vanorden,  2  South.,  811. 
A  bail  bond  taken  to  the  plaintiff  instead  of  the  sheriff  is  void, —  Handley 
v.  Ewings,  4  Bibb,  505,  but  is  good  if  taken  to  the  sheriff  and  heirs. — 
Ralsten  v.  Love,  1  Hardin ,  501. 

But  a  variance  in  the  amount  of  the  debt  stated  in  the  writ,  and  in 
the  recital  of  the  bond  is  not  fatal,  if  the  bond  contains  other  descrip- 
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tions  which  show  that  it  was  taken  in  the  proper  suit — McClean  v.  Lillard , 
1  Bibb ,  146  ;  Robeson  v.  Thompson ,  4  Halst .,  97  ;  Garter  v.  Coc krill,  2 
Mumf  ’.,  448.  Misnomer  of  the  plaintiff,  in  the  recital  in  the  condition  of 
the  bond,  will  not  render  it  void,  if  he  be  otherwise  so  described  as  to 
be  known. — Colbourn  v.  Downs ,  10  Mass.,  20.  A  bond  in  double  the  sum 
sworn  to  in  the  affidavit  and  endorsed  in  the  writ,  is  good. — Ellis  v.  Ro¬ 
binson, ,  2  Penn.,  707.  If  a  bond  taken  against  A,  and  others,  recite  that  it 
is  taken  in  a  suit  against  A,  it  is  sufficient. — Ralston  v.  Love ,  Hardin ,  501. 
Statutes  respecting  the  number  of  sureties  on  a  bail  are  merely  directory 
to  the  sheriff,  and  a  bond  executed  by  a  smaller  number  is  valid. — Ar- 
renton  v.  Jordon ,  4  Hawkes ,  98  ;  Long  v.  Billings ,  9  Jlfass.,  482  ;  Rice  v. 
Hosmer ,  12  Mass .,  129  ;  L«??e  v.  Smith ,  2  Pick.,  284.  A  bail  bond  which 
but  slightly  varies  from  the  form  prescribed  by  a  statute  will  be  good  if 
it  include  all  the  obligations  imposed  and  allow  every  defence  given  by 
the  statute. — Rhodes  v.  Vaughan ,  2  Hawks ,  167.  In  Palmer  v.  McGinnis, 
Hardin ,  505,  the  bail  bond  was  held  sufficient,  though  it  did  not  state  the 
nature  of  the  action,  nor  the  amount  of  the  debt. — See  Miller  v.  Bag- 
well,  3  McCord,  429.  When  the  sheriff  arrested  a  defendant  on  a  bail 
writ,  and  by  mistake  took  a  bond  for  the  jail  limits,  stating  that  the  de¬ 
fendant  was  imprisoned  under  a  ca.  sa.,  the  bond  was  held  to  be  void,  and 
the  defendant  not  estopped  to  deny  that  there  was  a  ca.  sa.  If  the  plain¬ 
tiff  take  a  confession  of  judgment  and  give  time  to  the  defendant  without 
notice  to  the  bail,  the  latter  will  be  discharged. — Howell  v.  Hunt  et  al., 
1  M.  Conn.  Rep.,  321.  If  the  principal  die  before  the  issuing  of  a  ca. 
sa.  the  bail  is  not  liable,  nor  in  such  case  can  an  action  be  maintained 
against  the  sheriff  for  not  assigning  the  bail  bond. — Arthur  ads.  Antonia, 
1  jY.  Sc  McCord,  Rep.,  251. 

In  South  Carolina,  the  plaintiff  in  an  action  on  the  bond,  is  not  enti¬ 
tled  to  recover  his  whole  demand,  as  of  course  but  nominal  damages 
may  be  given,  under  particular  circumstances.  And  bail  are  never  liable 
further  than  the  principal  was  when  they  became  fixed.  Hence  they  are 
never  liable  for  the  interest  on  the  judgment. — Bryce  v.  Morton ,  1  J\l'.  S' 
M.,  64  ;  Murden  v.  Penman ,  1  McCord,  128  ;  Kinzlerv.  Kyzer,  4  McCord, 
315.  The  defendant  in  an  action  on  a  bail  bond  cannot  be  liable  to  a 
greater  extent  than  the  principal  was  when  the  bail  became  fixed,  and  the 
original  judgments  and  the  costs,  at  the  time  of  the  return  of  non  est  in¬ 
ventus,  is  the  amount  for  which  the  bail  is  liable. — Murden  v.  Berman , 
1  McCord,  Rep.,  128.  A  date  is  not  indispensably  requisite  to  a  bond,  as 
it  takes  effect  from  delivery,  as  in  cases  of  all  deeds,  and  it  is  admissi¬ 
ble  by  parol  to  prove  that  it  was  delivered  on  a  different  day  from  that 
on  which  it  is  dated. — Solomon  v.  Evans ,  3  McCord,  Rep.,  274.  A  credi¬ 
tor  may  hold  his  debtor  to  bail  upon  one  cause  of  action,  and  declare  on 
that  and  another  also,  but  should  the  verdict  be  given  on  the  second 
cause  of  action  the  defendant  may  take  advantage  of  it,  when  sued  on 
his  bond  but  not  on  motion. — Woodfolk  v.  Leslie ,  2  JV.  Sc  McCord ,  Rep., 
585. 

Bail  bonds  are  given  to  the  sheriff  and  his  successors  in  office,  and 
may  be  assigned  by  the  successor. — Loker  v  Antonia ,  4  McCord,  Rep., 
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Under  the  decision  of  the  Supreme  Court  of  the  United  States,  in 
Briscoe  vs.  The  Commonwealth  Bank  of  Kentucky,  11  Peters,  257,  by 
which  in  this  case  this  Court  is  bound,  whatever  may  be  its  opinion  to 
the  contrary,  held,  that  the  notes  issued  by  the  Bank  of  the  State  of 
Arkansas,  are  not  bills  of  credit  within  the  meaning  of  the  Federal  Con¬ 
stitution,  and  that  the  Act  incorporating  the  Bank  is  constitutional. 

A  plea  of  non  est  factum ,  not  sworn  to,  in  an  action  on  a  bond,  is  a 
nullity,,  and  will  be  stricken  from  the  files,  on  motion. 

A  plea  of  usury  must  allege  a  corrupt  agreement ,  or  it  is  defective 
on  demurrer. 

If  a  defendant  would  object  that  a  Bank  cannot  discount  bonds,  he 
must  do  it  by  plea,  showing  the  facts. 

Remittitur  of  part  of  the  interest  adjudged,  allowed  to  be  entered 
in  this  Court. — McFarland  et  al.  v.  The  State  Bank ,  4  Arkansas  Rep., 
p.  44.  (1843.) 

This  was  an  action  of  debt,  tried  in  June,  1841,  in  the  Circuit  Court  of 
Independence  County,  before  the  Hon.  Thomas  Johnson,  one  of  the  Cir¬ 
cuit  Judges.  The  Bank  of  the  State  sued  upon  a  bond  for  $255,  exe¬ 
cuted  to  her  by  one  defendant  as  principal,  and  the  others  as  securities, 
jointly  and  severally,  payable  at  the  Branch  at  Batesville. 

The  defendants  pleaded,  First,  J\’on  est  factum,  not  sworn  to;  Second, 
that  the  bond  was  executed  for  a  loan  of  notes  of  the  Bank,  which  notes 
were  bills  of  credit,  and  unconstitutional ;  Third,  A  plea  of  usury,  omit¬ 
ting  the  allegation  of  corrupt  agreement.  Demurrers  to  the  second  and 
third  pleas  were  sustained,  and  the  plaintiff  took  judgment  for  the  debt, 
and  interest  at  the  rate  of  ten  per  centum  per  annum,  disregarding  the 
first  plea.  The  defendants  sued  a  writ  of  error. 

W.  Byers  and  Linton,  for  the  plaintiffs. 

The  second  plea  is  good  in  form. — Commonwealth  Bank  of  Kentucky 
v.  Clark  et  al.,  Missouri  Pamph.  R.,  A.  T.  1835,  p.  59  ;  and  Byrne  v. 
The  State  of  Miss.,  8  Pet.  R.,  40. 

By  the  Act  of  1836,  incorporating  the  Bank  of  the  State  of  Arkansas, 
the  capital  is  raised  upon  the  faith  and  credit  of  the  State,  and  becomes 
the  property  of  the  State  ;  its  officers  are  elected  by  the  Legislature  ;  all 
the  funds  of  the  State,  held  for  specific  purposes,  are  deposited  in  it,  and 
become  a  part  of  its  capital ;  the  profits  of  the  Bank  enure  to  the  benefit 
of  the  State ;  its  losses  are  sustained  by  it ;  its  entire  management  is  un¬ 
der  the  control  of  the  State,  and  for  its  benefit,  through  officers  elected 
by  her  General  Assembly. 

And  as  it  is  an  established  principle,  that  qui  facit  per  alium, facit per 
se,  it  follows  that  the  bills  issued  by  the  Bank  were  emitted  by  the  State. 
— Craig  et  al.  vs.  The  State  of  Missouri,  4  Peters'  Rep.,  332. 

If  the  bills  are  in  effect  emitted  by  the  State,  then  they  are  bills  of 
credit,  within  the  meaning  of  Art.  1,  sec.  10,  Const.  United  States. 

We  are  aware  that  the  decisions  of  the  Supreme  Courts  of  the 
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United  States  upon  this  point  are  in  conflict,  and  that  the  ease  of  Briscos 
v.  The  Commonwealth  Bank  of  Kentucky ,  11  Peters,  257,  which  is  the 
latest,  is  against  us;  but  we  refer  the  Court  to  the  cases  of  Craig  et  al. 
v.  The  State  of  Missouri,  4  Peters'  Rep.,  432;  The  Commonwealth  Bank 
of  Kentucky  v.  Clark  et  uL,  Pamph.  Rep.,  A.  T.,  1835,  p.  59  ;  Byrne  v. 
The  State  of  Missouri,  8  Peters  Rep.,  410  ;  and  the  unanswerable  argu¬ 
ment  in  the  opinion  of  Justice  Story,  in  the  case  of  Briscoe  v.  The 
Commonwealth  Bank  of  Kentucky,  11  Peters,  257. 

The  demurrer  to  the  third  plea  assigns  for  cause  that  the  plea  does 
not  allege  that  the  contract  was  corruptly  entered  into.  The  plea  is 
as  broad  as  the  statute. — Rev.  St.  Ark.,  ch.  80,  sec.  7,  p.  470.  It  is  suffi¬ 
cient  to  plead  in  the  language  of  the  statute. — 2  Peters'  Rep.,  537. 

The  first  was  a  plea  of  non  est  factum ,  and  is  a  good  plea  under  the 
statute,  and  puts  the  same  facts  in  issue  as  if  sworn  to,  except  the  execu¬ 
tion  of  the  instrument. — Bates  v.  Hinton ,  Misso.  Pamph.  Rep.,  June 
Term ,  1835,  p.  78 ;  Payne  v.  Snell ,  Misso.  Pamph.  Rep.,  Oct.  Term, 
1835,  p.  238  ;  Rev.  St.  Ark.,  title  “  Practice  at  Law,"  sec.  102,  p.  G33. 

A  bad  plea  is  a  sufficient  answer  to  a  bad  declaration  ;  and  if  the  plea 
is  demurred  to,  the  Court  will  look  back  into  the  declaration,  and  give 
judgment  against  him  who  commits  the  first  error. — Gould  on  Pleading , 
474,  475. 

The  declaration  is  not  sufficient. 

1st.  Because  it  does  not  set  out  the  authority  of  the  Bank  to  sue. 

2 d.  It  does  not  set  out  the  writing  obligatory  according  to  its  legal 
effect. 

3d.  There  is  a  material  variance  between  the  writing  described  in 
the  declaration,  and  the  one  given  on  Oyer. 

4 ih.  The  writing  sued  on  was  payable  in  Bank ;  and  there  is  no  aver¬ 
ment  in  the  declaration  of  protest,  and  notice  to  the  securities. 

5 th.  The  charter  does  not  authorize  the  Bank  to  deal  in  writings 
obligatory ;  and  the  declaration  does  not  aver  that  the  obligation  had 
become  due  and  payable. 

The  first  objection  to  the  declaration  raises  the  question  whether 
the  act  incorporating  the  Bank  of  the  State  of  Arkansas,  is  a  public  or 
private,  a  general  or  special  law.  If  a  private  or  special  statute,  it  is 
necessary  that  the  Act  should  be  pleaded  authorising  the  Bank  to  sue. 

The  State  becoming  a  partner  in  a  trading  company,  divests  itself, 
as  concerns  the  company,  of  its  sovereign  character. — The  Bank  of  the 
United  States  v.  The  Planter's  Bank,  9  Wheaton,  904.  If  a  private  law, 
the  Court  is  not  hound  ex  officio,  to  take  notice  of  it. — 6  Bac.  Abr.,  374. 

2d.  The  declaration  does  not  set  out  the  obligation  according  to  its 
legal  effect,  because  it  alleges  generally  that  the  defendants  promised  to 
pay,  and  does  not  describe  them  as  principal  and  security,  according  to 
the  obligation  given  on  Oyer.  The  terms,  principal  and  security,  have 
a  definite  and  fixed  legal  meaning;  and  the  latter  binds  himself  to  pay 
only  in  the  event  that  his  principal  fails  and  he  is  notified  of  the  non¬ 
payment. 

Where  the  contract  does  not  show  that  a  part  of  the  obligors  were 
securities,  they  may  plead  the  fact,  and  avail  themselves  of  their  rights 
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as  such; — Where  the  contract  shows  it,  the  holders  of  the  bond  and  the 
Court  must  take  notice  of  the  fact. — 10  Peters'  Rep .,  257.  The  contract 
of  the  security  must  be  construed  strictly. — Miller  v.  Stewart  et  al.,  9 
Wheaton,  680.  If  an  instrument  be  declared  upon  according  to  its  legal 
effect,  that  effect  must  be  truly  stated  ;  and  the  words  of  the  contract 
stated  in  the  declaration  must  have  the  same  legal  construction  as  they 
would  have  in  the  contract  itself. — Sheehy  v.  Mandeville,  7  Cranch ,  208. 
Fergusson  v.  Harwood ,  7  Cranch,  413,  3  P.  C.  R.,  394.  The  Legislature 
has  declared  that  the  remedy  on  obligations  payable  in  Bank,  shall  be 
governed  by  the  rules  of  the  Law  Merchant,  as  to  days  of  grace,  protest, 
and  notice. — Rev.  St.,  ch.  20,  sec.  14.  The  securities,  before  their  liability 
is  complete,  must  be  notified  of  the  non-payment  by  the  principal. 

1  Peters'  Rep.,  101  ;  2  Peters'  Con.  Rep.,  66,  and  cases  cited. 

3d.  If  the  promise  is  declared  upon  as  absolute,  and  it  be  conditional, 
to  pay  if  the  principal  does  not,  the  variance  is  fatal. — 1  Peters'  Con.  Rep., 
312.  If  the  undertaking  be  special,  it  must  be  so  stated,  or  the  variance 
is  fatal. — Pope,  et  al.  v.  Barret ,  1  Mass.  Rep.,  117.  Smith  v.  Baker ,  3 
Day  Rep.,  312.  Accommodation  paper  is  placed  on  the  same  footing  as 
business  paper;  and  a  security  or  endorser’s  contract  must  be  construed 
strictly  and  according  to  its  legal  effect,  and  so  declared  on. —  Walker's 
Int.  to  American  Law,  421,  425,  431  ;  4  Cranch,  141. 

4 th.  The  writings  obligatory  given  on  Oyer  were  payable  in  Bank  ; 
and  there  is  no  averment  in  the  declaration  of  demand,  protest,  and 
notice. — The  Rev.  St.,  ch.  20,  sec.  14,  p.  151,  declares  that  writings 
obligatory,  payable  in  Bank,  shall  be  governed  by  the  rules  of  the  Law 
Merchant,  as  to  days  of  grace,  protest,  and  notice.  It  was  necessary, 
then,  to  aver  in  the  declaration  and  prove  on  the  trial,  to  fix  the  liabilities 
of  the  securities,  a  demand  at  the  place  where  payable,  on  the  day  when 
payable  according  to  the  Law  Merchant,  protest  for  non-payment,  and 
notice  to  the  securities. — 3  Kent's  Com.,  44,  54,  65,  66,  67,  72,  75,  77,  79. 
Bank  of  Columbia  v.  Lawrence,  1  Peters'  Rep.,  578. 

5 th.  A  corporation  can  exercise  no  power  except  those  conferred 
on  it  by  law. — 4  Peters'  Rep.,  152  ;  13  Peters'  Rep.,  519  ;  2  Cranch,  127.  4 

Wheat.  636.  By  the  6th  section  of  the  charter,  the  Bank  is  authorized 
to  deal  in  bullion,  gold  and  silver  coin,  promissory  notes,  mortgages, 
bills  of  exchange,  public  stock,  or  any  other  collateral  security  that  may 
appear  expedient  to  the  President  and  Directors.  The  right  to  deal  in 
writings  obligatory  is  not  within  the  grant  of  her  powers,  nor  is  it  neces¬ 
sary  to  carry  into  effect  her  banking  privileges.  A  corporation  cannot 
deal  in  any  other  matter  or  in  any  other  manner  than  prescribed  by  the 
charter,  and  if  she  does  so  deal,  the  instrument  no  more  creates  a  con¬ 
tract,  than  if  the  institution  had  never  been  incorporated. — 2  Kent's  Com. 
226  ;  Head  4*  Amroy  v.  The  Prov.  Ins.  Company,  2  Cranch,  127.  The 
People  v.  Utica  Ins.  Co.,  15  G.  R.,  358.  2  Kent,  Com.,  240,  Dartmouth 

College  v.  Woodward,  4  Wheat.,  593.  Gazzler  v.  The  Corporation  of 
Georgetown,  6  Wheat.,  593.  The  Bank  of  U.  S.  v.  Dandridge  et  al.,  6  Peters' 
Cond.  Rep.,  444.  Head  4"  Amroy  v.  Prov.  Ins.  Co.,  1  Peters'  Cond.  Rep., 
375i\  Beatty  v.  Knowlton,  4  Peters,  168. 

The  Court  below  erred  in  giving  judgment  for  ten  per  cent,  interest 
no.  v.  19 
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from  the  day  the  obligation  became  due  ;  no  rate  of  interest  being 
specified  in  the  contract,  nor  any  averment  in  the  declaration  claiming 
that  interest.  By  the  general  law,  the  defendant  in  error  was  entitled 
to  only  6  per  cent,  interest ;  and  if  entitled  to  more,  she  was  bound  to 
aver  that  fact,  so  that  the  plaintiff  might  have  taken  issue  upon  it.  The 
Court  cannot  give  judgment  for  more  than  is  demanded. — Com.  Dig., 
Title  Pleader,  p.  369.  Wooster  v.  Clark,  2  Ark.  Rep. 

BANK  CHEQUES. 

The  holder  of  a  cheque  is  bound  to  present  it  for  payment  within  a 
reasonable  time  ;  that  is,  in  the  course  of  the  day  succeeding  that  on 
which  he  receives  it  from  the  drawer  ;  and  that  whether  he  presents  it 
himself  or  through  his  bankers. 

The  plaintiffs  received  from  the  defendant  a  cheque  upon  Y.  &  Co., 
bankers  (not  using  the  clearing-house),  before  5  o’clock,  on  the  10th  of 
March,  and  paid  it  into  their  bankers,  W.  &  Co.,  on  the  following  day  :  W. 
&  Co.  presented  it  for  payment  on  the  12th,  shortly  after  Y.  &  Co.  had 
stopped  payment.  Held,  that,  as  between  the  drawer  of  the  cheque  and 
the  payee,  the  presentment  was  too  late. — Alexander  et  al.  v.  Burchfield, 
3  Scott's  New  Reports,  555.  (1842.) 

Is  a  bank  cheque,  given  in  the  ordinary  course  of  business,  to  be 
received  as  an  absolute  payment  1 — and  wherein  does  a  cheque  differ  from 
a  bill  of  exchange  1 

It  is  not  received  as  payment  even  if  the  drawer  have  funds  in  the 
bank.  It  is  to  be  regarded  only  as  the  means  whereby  the  holder  may 
procure  the  money. — People  v.  Howell ,  4  Johns.,  296  ;  Cromwell  v.  Lovett , 
1  Hall ,  56. 

A  cheque  differs  from  a  bill  of  exchange  in  this,  that  it  has  no  days  of 
grace,  and  requires  no  acceptance  distinct  from  prompt  payment.  The 
drawer  of  a  cheque  is  not  a  surety,  but  the  principal  debtor,  as  much  as 
the  maker  of  a  promissory  note.  The  cheque  is  the  acknowledgment  of 
a  certain  sum  due.  It  is  an  absolute  appropriation  of  so  much  money  in 
the  hands  of  his  banker  to  the  holder  of  the  cheque,  and  there  it  ought  to 
remain  until  called  for  ;  and  unless  the  drawer  actually  suffers  by  the 
delay,  as  by  the  intermediate  failure  of  his  banker,  he  has  no  reason  to 
complain  of  delay  not  unreasonably  protracted.  If  the  holder  does  so 
unreasonably  delay,  he  assumes  the  risk  of  the  drawee’s  failure,  and  he 
may,  under  circumstances,  be  deemed  to  have  made  the  cheque  his  own, 
to  the  discharge  of  the  drawer.  But  this  is  quite  distinct  from  the  strict 
rule  of  diligence  applicable  to  a  surety,  in  which  light  the  indorser 
stands,  who  has  a  right  to  require  diligence  on  the  part  of  the  holder,  to 
relieve  him  from  responsibility.  Whenever  a  cheque  is  received  in  the 
ordinary  course  of  business,  the  holder,  if  guilty  of  no  negligence, 
whereby  an  actual  injury  is  sustained  by  the  drawer,  will  not  be  answer- 
able  if,  from  any  peculiar  circumstances  attending  the  bank,  the  cheque 
is  not  paid.  The  law  considers  the  holder,  in  such  a  case,  only  as  the 
agent  of  the  drawer  to  collect  the  money.  In  Cromwell  v.  Lovett,  1  Hall, 
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p.  56,  S.  C.,  6  Wend.,  369,  the  circumstances  were  as  follows : — A  sold 
timber  to  B,  and  received  in  payment,  at  5  o’clock,  P.  M.,  B’s  cheque  on 
a  bank  ;  at  half  past  10  o’clock,  A.  M.,  the  next  day,  the  bank  was  pro* 
hibited,  by  injunction  out  of  chancery,  from  making  any  more  payments, 
and  A  did  not  present  the  cheque,  and  it  was  held  that  A  might  recover 
the  value  of  the  timber  in  indebitatus  assumpsit.  See  also  Conroy  v.  War¬ 
ren,  1  Johns.  Cas.,  259. 

A  cheque  need  pot  be  presented  the  same  day  on  which  it  is  received. 
— Merchants'1  Bank  v.  Spicer,  6  Wend.,  443.  The  next  day  will  be  in 
season. — 3  Kent’s  Comm.,  110.  A  party  who  draws  a  cheque  on  a  bank 
without  funds  there  to  meet  it  is  not  entitled  to  notice  of  non-payment,  nor 
discharged  by  the  holder’s  not  presenting  it  within  a  reasonable  time.— 
Cushing  v.  Gore,  15  Mass.,  74;  Mohawk  Bank  v.  Broderick,  10  Wend., 
304'  Fichelberger  v.  Finley ,  7  Har.  dr  J .,  381;  Fauklin  v.  Van- 
derpool,  1  Hall ,  78.  If  the  drawer  of  a  cheque  informs  the  payee  that 
he  has  withdrawn  the  funds  from  the  hank  on  which  it  is  drawn,  a  pre¬ 
sentment  is  unnecessary. — Sutcliffe  v.  M’ Dowell,  2  N.  Sr  M.,  251. 
Payment  by  the  drawee  of  part  of  a  cheque,  after  it  becomes  due,  excuses 
the  holder  from  proving  a  demand  on  the  bank. — Levy  v.  Peters,  9  S.  Sf 
R.,  125.  If  it  be  shown  that  a  cheque  was  delivered  by  one  bank  to  the 
porter  of  the  bank  on  which  it  was  drawn,  and  that  he  called  according 
to  the  course  of  business  to  make  and  receive  exchanges,  and  that  the 
cheque  was  returned  by  the  latter  bank,  as  not  good,  it  is  a  sufficient 
proof  of  the  presentment. — Merchants’  Bank  v.  Spicer,  6  Wend.,  443. 
The  holder,  as  mere  agent,  of  a  cheque  payable  to  bearer,  may  sue  on  it 
in  his  own  name  ;  and  if  a  question  of  bond  fide  possession  arise,  the  jury 
are  to  decide  it. — Mauran  v.  Lamb,  7  Cow.,  174.  It  is  sufficient  to 
charge  the  original  holder  of  a  cheque  as  indorser,  if  he  put  the  initials 
of  his  name  on  the  back  of  it. — Merchants’  Bank  v.  Spicer,  6  Wend., 
443. — A  cheque  post-dated  and  negotiated  is  payable  on  demand  on  and 
after  the  day  on  which  it  purports  to  bear  date.— Mohawk  Bank  v.  Bro¬ 
derick,  10  Wend.,  304.  But  indorsers  of  a  cheque  may  be  discharged 
by  the  laches  of  the  holder.  In  13  Wend.,  549,  it  was  held  that  the 
indorser  of  a  cheque  is  discharged  by  want  of  diligence  in  presenting  it, 
though  he  has  not  been  prejudiced  by  the  delay.  The  indorser  was  held 
to  be  discharged  by  the  holder’s  laches  in  the  case  of  the  Mohawk  Bank 
v.  Broderick,  10  Wend.,  304. — The  following  is  the  statement  of  this 
case  : — The  cheque  was  received  in  T  on  the  14th  day  of  January,  on  a 
bank  in  A  distant  16  miles  from  T,  and  between  those  places  there  was 
a  daily  mail,  and  the  cheque  was  not  presented  until  the  6th  day  of  Feb¬ 
ruary.  A  cheque  upon  a  bank  partakes  more  of  the  character  of  a  bill  of 
exchange  than  of  a  promissory  note.  It  is  transferable  like  a  bill  of 
exchange.  It  is  not  a  direct  promise  by  the  drawer  to  pay,  but  it  is  an 
undertaking,  on  his  part,  that  the  drawer  shall  accept  and  pay,  and  the 
drawer  is  answerable  only  in  the  event  of  the  failure  of  the  drawee  to 
pay.  If  payable  to  bearer,  it  passes  by  delivery,  and  the  bearer  may  sue 
on  it  as  on  an  inland  bill  of  exchange. — Walker  v.  Geisse,  4  Wharton, 
252;  Sutcliffe  v.  M’ Dowell,  2  JV.  Sr  M.,  251;  Murray  v.  Judah,  6  Cow., 
484 ;  Cruger  v.  Armstrong,  3  Johns.  Cas.,  p.  5 ;  Conroy  v.  Warren ,  3 
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Johns.  Cas.,  259  ;  Glenn  v.  Noble ,  1  Blackf.,  404 ;  Woods  v.  Schroe « 
der ,  4  Havr.  Sr  Johns.,  276  ;  Humphries  v.  Bicknell ,  2  Litt .,  299 ; 
Sprieve  v.  Dnckham ,  1  Litt.,  194.  Lord  Kenyon,  in  Bohem  v.  Sterling, 
7  Term,  430. — As  between  the  holder  of  a  cheque  and  the  indorser  it 
ought  to  be  presented  with  due  diligence. — Mohawk  Bank  v.  Broderick, 
13  Wend.,  133;  Richford  v.  Ridge,  2  Campb.,  537;  Beeching  v.  Gower , 
1  Holt,  313,  raote  o/  the  reporter  ;  Clark  v.  Stackhouse,  2  Martin’s  Louis. 
Rep.,  327  ;  .Mohau-k  Bank  v.  Broderick,  10  IFe«d.,  304. — When  the 
parties  reside  in  the  same  place  six  days’  delay  was  held  to  discharge 
the  indorser. — Gaugh  v.  Staats,  13  Wend.,  549.  In  Boddington  v. 
Schlencher,  I  Neville  S'  Manning,  540,  S.  C.  ;  4  B.  S'  Adol .,  752. — 
It  was  held  that  the  holder  was  bound  to  present  it  for  payment  on  the 
day  following  that  on  which  he  receives  it .—Moule  v.  Brown,  4  Bing¬ 
ham,  N.  C.,  266  ;  Smith  v.  James,  20  Wend.,  192,  S.  P. — But,  as 
between  the  holder  and  the  drawer,  a  demand  at  any  time  before  suit 
brought  will  be  sufficient,  unless  it  appears  that  the  drawer  has  failed,  or 
the  drawer  has,  in  some  other  manner,  sustained  injury  by  the  delay. — 
Sutherland,  J.,  in  Murray  v.  Judah,  6  Cow.,  490  ;  and  Savage,  Ch.  J., 
in  Mohawk  Bank  v.  Broderick,  10  Wend,,  306  ;  Crugtr  v.  Armstrong ,  3 
Johns.  Cas.,  5  ;  Conroy  v.  Warren,  3  Johns.  Cas.,  259 ;  Rothschild  v. 
Corney,  9  Barnw.  S'  Cress.,  388.  It  is  true  there  is  so  much  analogy 
between  cheques,  bills  of  exchange,  and  negotiable  notes,  that  they  are 
frequently  spoken  of  without  any  discrimination. — See  vol.  iii.,  pages  75, 
77,  78,  and  104,  Kent’s  Commentaries  on  American  Law. — But  strictly 
speaking  these  observations  are  appropriate  only  when  cheques  are  put 
into  circulation  as  negotiable  paper.  A  stricter  course  is  observed  in 
the  case  of  bills  and  notes  than  in  that  of  cheques,  and  a  party  taking  a 
cheque  over-due  does  not  necessarily  fake  it  subject  to  all  the  infirmities 
of  the  previous  title,  provided  he  exercises  a  reasonable  caution  in  taking 
it;  and  that  is  a  question  of  fact  for  a  jury. — Rothschild  v.  Corney,  1 
Dawson  S'  Lloyd,  325. 
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It  is  generally  understood  that  no  positive  transfer  of  stock,  as  a 
general  rule,  can  be  made,  except  in  the  manner  prescribed  by  the  local 
regulations. — 3  Burge,  Comm,  on  Col.  and  For.  Laws,  2  Peters,  c.  20, 
pp.  750,  751,  752;  2  Bell,  Comm.,  pp.  4,  5,  4tA  ed. ;  2  Bell,  Comm.,  1  to  10, 
bth  edit.;  1  Bell,  Comm.,  65,  67,  68,  4t/j  edit.;  1  Bell,  Comm.,  105  to 
108,5 th  edit.  ;  Abbot  on  Shipp.,  1  Peters,  c.  2,  §10;  1  Chitty  on  Comm, 
and  Manuf.,  556,  558,  566.  Mr.  Burge  in  his  Commentaries  on  Col.  and 
For.  Laws,  volume  3,  p.  751  and  752,  says,  certain  forms  are  prescribed 
by  which  alone  the  holder  of  any  share  or  interest  can  transfer  it. — Rob¬ 
inson  v.  Bland ,  2  Burr,  Rep.,  1079  ;  S.  C.,  1  W.  Black.  Rep.,  247 ;  Ersk., 
b.  3,  tit.  9,  §  4  ;  1  Bell’s  Comm.  65  ;  2  Bell’s  Comm.,  p.  4,  5.  Here  the 
transfer  is  so  far  subject  to  the  law  of  the  place  where  the  property  is 
situated,  that  the  legai  title  to  it  is  not  acquired  unless  those  forms  are 
observed. 
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Bat  although  the  contract  may,  in  consequence  of  a  non-compliance 
with  those  forms,  fail  in  conferring  the  legal  title  on  the  disponee,  yet  it 
will  give  him  a  right  to  compel  the  disponer,  by  action  or  suit,  to  make 
a  transfer  in  the  manner  required  by  the  local  law. — See  also,  Attor.  Gen. 
v.  Dimond,  1  Tyrwkitt ,  R.  243 ;  In  the  matter  of  Ewing ,  1  Tyrwhitt,  R. 
91 ;  Ersk.  Inst.,  B.  3,  tit.  9,  §  4 ;  1  Bell,  Comm.,  p.  65  ;  2  Bell,  Comm.,p.  4, 
5,  4 th  and  bth  edit. 


BY-LAWS,'  USAGES  AND  CUSTOMS  OF  A  BANK. 

Are  not  the  by-laws,  usages  and  customs  of  a  bank  to  be  complied 
with  by  their  dealers,  or  persons  doing  business  with  them  ? 

As  a  general  rule,  they  are. — The  Bank  of  Columbia  v.  Magruder,  6 
Hav.  £>'  J-,  172;  Pearson  v.  Bank  of  Metropolis,  1  Peters,  93  ;  Raburg  v. 
Bank  of  Columbia,  1  liar.  #  Gill,  221  ;  City  Bank  v.  Cutter,  3  Pick.,  414  ; 
Whitwell  v.  Johnson,  17  Mass.,  452  ;  Hartford  Bank  v.  Siedman,  3  Conn. 
Rep.,  489  ;  Lincoln  and  Kennebec  Bank  v.  Page ,  9  Mass.,  155  ;  Lincoln 
and  Kennebec  Bank  v.  Hammatt,  9  Mass.,  Rep.,  159  ;  Smith  v.  Whiting ,  12 
Mass.,  8.  Belmire  v  U.  S.  Bank,  4  Wharton,  105  ;  Renner  v.  Bank  of  Co¬ 
lumbia,  9  Wheaton,  585  ;  Yeaton  v.  Bank  of  Alexandria,  5  Cranch,  52 ; 
Bank  of  Columbia  v.  Fitzhugh,  1  Har.  Sf  Gill,  239  ;  Consequa  v.  Willings, 
1  Peters'  U.  S.  C.  C.  Rep.,  231 ;  Blanchard  v.  Hilliard,  11  Mass.,  88  ;  Joties 
v.  Fales,  4  Mass.,  252;  Widgery  v.  Munroe,  6  Mass.,  450;  Morgan  v. 
Bank  of  North  America,  8  S.  <$*  R-,  73.  McDowell  v.  Bank  of  Wilming¬ 
ton,  1  Harring.,  27  ;  Weld  v.  Gorham ,  10  Mass.  Rep.,  366  ;  3  Kent’s  Com., 
104. 

It  was  decided  in  Pierce  v.  Butler ,  14  Mass.,  303.;  11  Wheat.  431, 
that  in  all  these  cases,  a  knowledge,  express  or  implied,  of  the  usage 
must  be  brought  home  to  the  party  who  is  to  be  affected  by  it.  But  we 
are  not  to  suppose  that  a  Bank  is  bound  unsolicited  to  explain  to  its 
dealers  its  particular  usages  and  customs  ;  this  would  be  unreasonable. 
If  a  note  is  made  payable  at  a  particular  bank,  the  maker  is  bound  to 
know  its  usages  and  customs,  and  the  same  rule  is  applicable  to  those 
who  deposit  notes,  &c.,  in  banks  for  collection.  It  is  the  general  custom 
in  many  places  to  deposit  notes  in  Bank  for  collection,  whether  made 
payable  at  any  particular  place  or  not.  Where  this  is  the  case  the  par¬ 
ties  are  governed  by  the  same  rules. — Mills  v.  Bank  of  U.  S.,  11  Wheat., 
431  ;  Whitwell  v.  Johnson,  17  Mass.,  452;  Bank  of  Washington  v.  Trip¬ 
lett,  1  Pet.,  25.  But  we  are  not  to  suppose  that  every  rule  which  banks 
choose  to  set  up  for  their  own  convenience  is  to  be  regarded  as  binding, 
or  obligatory  on  their  dealers  ;  no  such  thing  is  known  in  law,  for  cus¬ 
toms  must  be  reasonable  ;  otherwise  they  are  void. 

In  the  case  of  Gallatin  v.  Bradford ,  1  Bibb.,  209,  it  was  held,  that  a 
custom  of  banks  not  to  correct  mistakes  in  the  receipt  or  payment  of 
money,  unless  discovered  before  the  person  leaves  the  room,  is  illegal 
and  void.  The  same  rule  was  adhered  to,  in  Farmers'  Sf  Mechanics'  Bank 
v.  Smith,  19  Johns.,  115. 
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LIABILITY  OF  BANKS. 

Does  not  a  bank  by  failing  to  demand  payment  of  a  note  received 
for  collection  make  the  bill  its  own  I 

It  does,  and  becomes  liable  to  its  owner  for  the  amount. — Bank  of 
Washington  v.  Triplett ,  1  Pet.,  25,  S.  P. ;  McKinster  v.  Bank  of  Utica,  9 
Wend.,  46.  But  the  debtor’s  insolvency  may  be  shown  in  mitigation  of 
damages. — Stowe  v.  Bank,  3  Dev.,  408.  Where  a  bank,  in  which  a  note 
is  deposited  for  collection,  places  it  in  a  notary’s  hands,  on  the  party’s 
failure  to  pay,  and  the  notary  omits  to  give  notice  to  the  indorser,  so 
that  he  is  discharged,  the  bank  is  not  liable  to  the  holder,  though  the 
maker  be  unable  to  pay. — -B ellemine  v.  Bank  of  United  States,  1  Miles, 
173;  4  Whart.,  105. 

The  circumstances  of  this  case  were  as  follows : — A  note  had  been 
deposited  by  the  holder  in  a  bank  for  collection.  When  it  fell  due,  and 
remained  unpaid,  it  was  placed  as  usual  in  the  hands  of  the  bank’s 
notary,  whose  clerk  called  at  the  store  of  G.,  the  last  indorser,  to  inquire 
for  the  place  of  residence  of  C.,  the  first  indorser.  The  wife  of  G.,  who 
was  in  the  store,  told  the  clerk  that  C.  resided  at  a  particular  place, 
which  was  in  fact  the  place  of  business  of  C.’s  son.  The  note  was  left 
at  that  place,  and  G.  was  informed  of  his  wife’s  direction  as  to  the  place 
of  residence  of  C.  The  note  was  renewed  by  agreement  between  the 
parties,  and  when  it  again  fell  due,  the  notary’s  clerk  again  left  the  notice 
at  the  place  of  business  of  C.’s  son,  supposing  that  it  was  a  store  of  C., 
by  which  mistake  C.  was  discharged.  It  was  held,  that  neither  the  bank, 
nor  its  agent  the  notary,  was  liable  to  the  holder  of  the  note  for  the  con¬ 
sequences  of  the  omission  to  give  notice  to  the  indorser. 

If,  however,  the  bank  does  not  employ  a  notary,  where  bills  left  for 
collection  are  not  paid,  but  some  other  person  as  agent,  and  such  agent 
omits  to  give  notice,  the  hank  is  liable. — Bank  of  United  States  v.  Bel- 
lemine,  1  Miles ,  173. 

Does  not  issuing  bills  to  a  larger  amount  than  a  charter  allows  sub¬ 
ject  a  bank  to  forfeiture  of  its  charter  1 

It  does.  So  does  issuing  more  paper  than  a  hank  can  redeem  with 
a  fraudulent  intention,  or  embezzling  large  sums  deposited  for  safe¬ 
keeping  ;  or  where  it  refuses  to  pay  specie  for  its  bills,  making  large 
dividends. — State  Bank  v.  State ,  1  B/ackf,  270. 

If  a  hank  becomes  insolvent,  and  assigns  so  much  of  its  property  to 
trustees  for  payment  of  its  debts,  as  to  prevent  its  resuming  banking 
business,  it  is  equivalent  to  a  surrender  of  its  corporate  rights. — 6  Cow., 
217.  See  also  People  v.  The  Hudson  Bank ,  6  Cow.,  217. 

Withdrawing  stock  under  the  form  of  loans  on  private  security,  if 
done  with  the  intent  to  reduce  the  effective  capital  below  the  amount 
required  by  the  charter,  is  a  violation  of  the  charter. — State  v.  Essex 
Bank,  8  Verm.,  489.  A  bank  is  hound  to  exhibit  its  books  to  a  depositor, 
on  proper  occasions,  and  the  officers  having  charge  of  them  are,  quoad 
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hoc ,  the  agents  of  both  parties. —  Union  Bank  v.  Knapp ,  3  Pick.,  96.  In 
Delaware,  a  bank  is  bound  to  apply  deposits  of  the  maker  in  payment  of 
his  note,  or  the  indorser  is  discharged. — McDowell  v.  Bank ,  1  liar .,  369. 
In  Ohio,  if  a  bank  has  bona  fide  parted  with  all  interest  in  a  debt  due  to 
it,  the  debtor  cannot  pay  the  assignee  in  the  paper  of  the  bank. — Pan¬ 
coast  v  Ruffin,  1  Ham.,  381,  S.  P. ;  Hallowell  Sr  Bankv.  Howard,  13  Mass., 
235.  In  New  York,  a  set-off  existing  against  a  bank  when  it  stops  pay¬ 
ment  is  allowable,  though  the  debt  of  the  bank  becomes  due  afterwards; 
and  bills  of  an  insolvent  bank  are  allowable  in  set-off  against  the  bank. — 
Bruyn  v.  Receiver ,  Src.,  9  Cow.,  413,  note. 

A  bank  is,  in  New  York,  legally  bound  to  take  its  own  bills  in  pay¬ 
ment  of  debts  due  to  it. — Niagara  Bank  v.  Roosevelt ,  9  Cow.,  409.  Not 
so  in  Massachusetts. — 13  Mass.,  236.  Where  one  bank  holds  the  bills 
of  another,  and  demands  payment,  it  is  not  obliged  to  receive  its  own 
bills  in  payment  at  the  other’s  banking-house. — Suffolk  Bank  v.  Lincoln 
Bank ,  3  Mason ,  1.  The  corporate  rights  of  a  bank  may  be  forfeited  by 
a  non-user  or  a  mis-user. — People  v.  Hudson  Bank,  6  Cow.,  217 ;  People 
v.  Niagara  Bank,  6  Cow.,  196.  The  holder  of  a  bank-bill  is  not  obliged 
to  take  foreign  gold  tpid  silver  of  the  bank ;  payment  must  be  made  by 
weight. — Suffolk  Bank  v.  Lincoln  Bank,  3  Mason,  1.  If  notes  made 
payable  at  a  branch  of  the  principal  bank  are  called  in  by  the  latter,  a 
demand  at  the  latter  entitles  the  holder  to  sue  that  bank  on  non-pay¬ 
ment. — Nashville  Bank  v.  Henderson,  5  Yerg.,  107. 

A  bank  is  liable  in  an  execution  for  refusing  to  transfer  shares,  and 
the  damage  is  the  value  of  the  shares  at  the  time  of  the  refusal  with 
interest  to  the  time  of  the  rendition  of  judgment. — Hussey  v.  Merchants’ 
and  Mechanics’  Bank ,  10  Pick.,  415  ;  3  Mass.,  364.  If  a  bank  had  been 
in  the  practice  of  receiving  money  for  safe-keeping,  the  bank,  and  not 
the  officers,  are  considered  the  depository. — Foster  v.  Essex  Bank,  17 
Mass.,  498. 

Where  banks  send  bills  and  notes  from  one  to  the  other  for  col¬ 
lection,  and  pass  the  avails  when  paid  to  the  credit  of  the  bank  so  send¬ 
ing,  and  to  the  debt  of  the  bank  receiving  it,  it  does  not  affect  the  claim 
of  a  third  person  to  the  avails  of  a  bill  which  he  has  committed  to  one 
of  them  for  collection. — Lawrence  v.  Stonington  Bank,  6  Conn.,  521.  If 
a  dealer  with  a  bank  send  his  bank-book  with  money  to  be  deposited,  and 
the  clerk  enter  the  amount  to  his  credit  in  the  bank-book,  at  the  time  the 
deposit  is  made,  it  is  conclusive  on  the  bank. — Manhattan  Company  v. 
Lydig,  4  Johns.,  377. 

Upon  proof  of  bank-bills  being  destroyed  the  bank  is  liable  for  the 
amount  thereof. — 6  Wend.,  379.  See  also  on  this  point,  Burridge  v. 
Geauga  Bank,  1  Wright,  688.  And  where  a  note  has  been  divided  into 
two  parts,  and  one  part  has  been  lost  or  destroyed,  the  holder  may  recover 
the  full  amount  of  the  bank,  by  proving  that  he  is  the  owner  of  the 
whole,  accounting  for  the  absence  of  the  other  part,  and  giving  security 
to  the  bank  against  future  loss,  if  it  should  be  brought  against  them. — 
Martin  v.  Bank  of  United  States,  4  Wash.  C.  C.,  253  ;  B illicit  v.  Bank  of 
Pennsylvania,  2  Wash.  C.  C.,  172;  U.  S.  Bank  v.  Sill,  5  Conn.,  106; 
Bank  of  Virginia  v.  Ward,  6  Mumf.,  166 ;  Farmers’  Bank  v.  Reynolds,  4 
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Rand.,  186;  Hinsdale  v.  Bank  of  Orange ,  6  Wend,,  378.  A  subsequent 
board  of  directors  of  a  bank  is  to  be  considered  as  knowing  all  the  cir¬ 
cumstances  communicated  or  known  to  a  previous  board. — Mechanics' 
Bank  of  Alexandria  v.  Seton ,  1  Pet.,  309, 


RIGHTS  AND  AUTHORITY  OF  BANKS. 


A  bank  buying  up  its  own  notes  at  a  discount,  or  continuing  its 
operations  while  insolvent,  will  not  authorize  an  injunction  from  chancery 
to  restrain  its  operations. — Attorney-General  v.  Bank ,  1  Iiopk.,  354.  If  a 
dealer  dies  indebted  to  a  bank,  on  a  judgment  and  also  on  a  simple  con¬ 
tract,  having  a  balance  to  his  credit  on  his  general  cash  account  with 
the  bank,  the  bank  may  apply  such  balance  to  the  simple  contract  debt. — 
State  Bank  v.  Armstrong,  4  Dev.,  519.  See  also  Ford  v.  Thornton,  3  Leigh, 
695.  The  mere  insolvency  of  a  bank,  incorporated  with  the  usual  powers 
of  such  an  institution,  does  not  convert  its  effects  into  a  trust  fund  for  its 
creditors. — Catlin  v.  Eagle  Bank,  6  Conn.,  231.  In  Mandevi/le  v.  Union 
Bank,  9  Crunch,  9,  it  was  held,  that  by  making  a  note  negotiable  at  a 
bank,  the  maker  authorizes  the  bank  to  advance,  on  his  credit,  to  the 
holder,  the  sum  expressed  in  the  note ;  and  it  would  be  a  fraud  on  the 
bank  to  attempt  to  set-off  against  the  note  on  account  of  transactions 
between  the  maker  and  the  holder.  A  bank  may  authorize  an  agent  by 
vote  of  the  directors,  without  affixing  the  corporate  seal  to  his  authority. 
— Fleckner  v.  Bank  of  the  United  States,  8  Wheat.,  537.  If  a  bank,  after  it 
has  stopped  payment,  assign  its  property  to  persons,  not  officers  or 
stockholders,  in  trust,  to  apply  the  proceeds  to  the  payment  of  all  its  credit¬ 
ors,  in  equal  proportions,  the  assignment  is  valid;  and  if  a  debtor  to  the 
bank,  after  such  assignment,  purchase  the  notes  of  the  bank,  he  cannot 
use  them  as  a  set-off  in  an  action  against  him. — 3  Wend.,  13.  If  gold 
coin  deposited  in  a  bank  for  safe-keeping  is  fraudulently  taken  away  by 
the  cashier,  the  bank  is  not  answerable  to  the  owner  unless  gross  negli¬ 
gence  is  proved. — Foster  v.  Essex  Bank ,  17  Mass.,  479.  A  debtor  to  the 
bank  is  not  absolved  from  his  obligations  to  pay,  because  the  bank  began 
operations  contrary  to  its  charter  or  failed  to  redeem  its  notes. — Hughes 
v.  Bank  of  Somerselt,  5  Litt.,  45. 


BASTARD. 


Where  both  parties  to  a  complaint  for  the  maintenance  of  a  bastard 
child  live  within  the  State,  such  complaint  may  be  brought  and  prose¬ 
cuted  in  the  county  where  one  of  the  parties  lives,  although  the  child 
was  begotten  and  born  in  another  county. — Williams  v.  Campbell,  3  Met¬ 
calf's  Rep.,  209.  (1843.) 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Where  an  indorser  dies  before  the  maturity  of  a  note,  to  whom 
should  the  notice  of  non-payment  be  transmitted  ? 

To  the  personal  representatives  of  the  deceased;  but  if  the  notice 
is  duly  transmitted  to  the  usual  place  of  residence  of  the  endorser,  under 
the  belief  that  he  is  alive,  though  in  fact  he  is  dead,  it  is  a  legal  notice. 
— Planters'  Bank  v.  White ,  ‘l  Humphrey's  Rep.,  112.  (1842.) 

On  the  11th  day  of  March,  1839,  Moses  P.  White  executed  his  note 
to  A.  M.  White,  for  the  sum  of  $2,100  28,  payable  four  months  after  date, 
at  the  Planters’  Bank.  A.  M.  White  endorsed  and  delivered  the  note  to 
Douglass,  Wood  &  Co.  ;  and  Douglass,  Wood  &  Co.  endorsed  and 
delivered  it  to  the  Planters’  Bank.  Before  it  fell  due,  to  wit,  on  the  22d 
day  of  xMay,  1839,  A.  M.  White  died ;  and  on  the  24th,  notice  of  his 
death  was  published  in  the  Franklin  Review,  a  newspaper  published 
weekly  in  the  town  of  Franklin,  Williamson  county,  of  which  thirty  num¬ 
bers  were  taken  in  the  town  of  Nashville,  and  a  copy  of  the  paper  was 
taken  also  by  Watson  &  Gibson,  Watson  being  the  President  of  the 
Planters’  Bank.  On  the  first  Monday  in  June,  1839,  Susan  White  took 
out  letters  of  administration  upon  the  estate  of  her  deceased  husband, 
A.  M.  White.  At  the  maturity  of  the  bill  single,  it  was  protested  for 
non-payment,  and  Alpha  Kingsley,  notary  public,  deposited  a  notice  of 
the  demand  and  protest,  on  the  13th  day  of  July,  1839  (the  14th,  the 
regular  day  of  notice,  being  Sunday),  in  the  post-office  of  Nashville, 
directed  to  A.  M.  White,  Franklin.  The  administrator  resided  at  the 
mansion  house  of  the  deceased,  in  the  town  of  Franklin.  The  notary  did 
not  know  of  the  death  of  White,  and  it  does  not  appear  by  any  direct 
proof  that  the  Bank  knew  of  his  death.  The  intercourse  between  Nash¬ 
ville  and  Franklin  was  constant,  and  his  death  might  have  been  ascer¬ 
tained  at  any  time. 

The  Bank  instituted  a  suit  against  M.  P.  White  and  Susan  White, 
administratrix,  in  the  Circuit  Court  of  Williamson  county,  on  the  20th 
day  of  February,  1840.  The  defendant,  S.  White,  pleaded  “  non  assump¬ 
sit,”  and  “  no  notice  upon  these  pleas  issues  were  joined,  and  the  cause 
was  submitted  to  a  jury  upon  the  above  facts,  at  the  November  term, 
1840.  Judgment  passed  against  M.  P.  White,  by  default. 

Where  the  payee  of  a  note  is  inquired  of,  by  one  wishing  to  purchase 
it,  whether  he  has  any  defence  against  it,  and  answers  that  he  has  none, 
he  does  not  thereby  preclude  himself  from  making  any  defence  against 
the  note  growing  out  of  the  original  transaction,  of  which  he  had  no 
knowledge  at  the  time.  But  if,  when  so  inquired  of,  he  promises  to  pay 
it,  if  purchased,  he  will  be  compelled  to  pay  it  at  all  events. — Clements 
v.  Losgins,  2  Alabama  (W.  S.)  Rep.,  514.  (1842.) 

The  presiding  Judge,  Maney,  charged  the  jury  that  the  undertaking 
of  an  endorser  was  conditional,  not  absolute  ;  that  to  hold  the  endorser 
liable  it  was  incumbent  on  the  holder  to  show  that  demand  of  payment 
no.  v.  20 
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was  made  at  the  time  the  note  fell  due,  at  the  place  designated  in  the 
note  for  payment,  and  that  notice  of  non-payment  was  given  within  rea¬ 
sonable  time,  and  that  proof  of  the  notice  being  sent  to  the  post-office 
nearest  the  residence  of  the  endorser  was  sufficient.  The  Court  further 
charged  the  jury  that  if  the  note  was  endorsed  by  A.  M.  White  at  the 
time  it  bears  date,  notice  should  have  been  given  on  the  14th  of  July; 
but  if  the  14th  of  July  was  on  Sunday,  then  notice  should  have  been 
transmitted  on  the  13th;  that  the  law  did  not  impose  on  the  holder  the 
necessity  of  inquiring  whether  the  endorser  was  dead  or  alive  ;  but  if 
White  was  dead,  and  letters  of  administration  were  taken  out  upon  his 
estate  before  the  obligation  became  due,  and  these  facts  were  known  to 
the  holder,  then  it  was  incumbent  on  such  holder  to  give  notice  to  his 
administratrix.  If,  however,  the  administratrix  received  notice,  although 
directed  to  the  intestate,  it  would  be  sufficient. 

The  jury  rendered  a  verdict  for  plaintiff  for  $2,274  87.  A  motion 
was  made  to  set  this  verdict  aside,  but  it  was  overruled,  and  judgment 
rendered  for  the  plaintiff.  The  defendant  appealed.— Judgment  affirmed. 

Green,  J.,  delivered  the  opinion  of  the  Court,  for  which  see  2  Hum¬ 
phrey's  Rep.,  114. 

The  indorsement  by  the  holder  of  a  note,  “  Good  to  J.  L.,  or  order, 
without  notice,”  does  not  dispense  with  demand  on  the  maker  ;  nor  can 
such  indorsement  be  considered  as  a  guaranty. 

When  a  note  thus  negotiated  appears  by  indorsement  to  have  been 
partially  paid  on  the  day  of  its  maturity,  such  indorsement  authorizes 
the  conclusion  of  due  presentment. 

Parol  evidence  is  admissible  when  there  is  a  written  contract  of 
indorsement  to  prove  a  waiver  of  demand. 

A  waiver  of  demand  on  the  maker  is  sufficiently  established  by 
proof  that  the  indorser,  at  the  time  of  the  indorsement  of  the  note,  said 
that  if  the  maker  did  not  pay  the  note  when  it  became  due,  he  would  ; 
and  that  after  it  became  due,  he  told  the  holder  that  if  he  would  com¬ 
mence  a  suit  against  the  maker,  and  could  not  collect  it,  he  would  pay  it. 

The  indorser  of  a  note  is  not  discharged  by  the  holder’s  releasing 
the  property  of  the  maker  attached,  and  taking  a  statute  bond,  though 
done  at  the  solicitation  of  the  maker,  and  for  a  valuable  consideration. 

Neither  is  he  discharged  by  the  refusal  of  the  holder  to  receive  from 
the  maker  a  conveyance  of  sufficient  real  estate  as  security,  and  give 
day  of  payment. 

A  sale  of  a  promissory  note  at  a  greater  discount  than  legal  interest, 
does  not  make  the  transaction  usurious. — Lane  v.  Steward,  20  Maine 
Rep.,  98.  (1S43.) 

A  demand  upon  the  maker  of  a  note,  in  order  to  charge  an  indorser, 
must  be  satisfactorily  proved  to  have  been  made  on  the  day  when  the 
note  falls  due. 

Ihe  declaration  of  the  holder  of  a  note  to  the  indorser,  that  he  has 
called  on  the  maker  the  day  the  note  became  due,  and  that  he  refused  to 
make  payment  thereof,  is  not  evidence  for  him  of  such  fact,  although  it 
was  not  denied  by  such  indorser. — Robinson  v.  Blen,  20  Maine  Rep.,  109. 
(1843). 
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AUTHORITY  TO  INDORSE  PARTNERSHIP  BILLS  AFTER  DISSOLUTION  OF  PARTNERSHIP. 

Notwithstanding  a  dissolution  of  partnership,  one  partner  has  author¬ 
ity  to  indorse,  in  the  name  of  the  partnership,  bills  drawn  by  the  firm, 
and  accepted  before  the  dissolution,  and  the  partnership  will  be  liable  to 
a  bond  fide  indorsee  on  such  an  indorsement,  though  he  had  then  notice  of 
the  dissolution. — Lewis  v.  Reilly ,  4  Perry  Sc  Davison's  Rep.,  629.  (1842.) 

The  rule  of  evidence  which  excludes  a  party  to  a  negotiable  instru¬ 
ment  from  testifying  against  its  validity,  is  only  applicable  to  cases  where 
the  instrument  has  actually  been  negotiated  in  the  usual  course  of  busi¬ 
ness.  But  if  it  be  established  by  other  proof  that  the  negotiation  was 
not  in  the  usual  course  of  business,  then  a  party  to  the  instrument,  not 
otherwise  interested,  is  competent  to  testify  all  his  knowledge  of  the 
transaction. — Parker  v.  Smith ,  4  Watts  Sc  Sergeant's  Rep.,  287.  (1843.) 

After  a  note  is  written  and  signed  by  one  promisor,  the  attestation 
generally,  when  he  was  not  present,  by  a  subscribing  witness,  on  seeing 
another  promisor  affix  his  signature,  if  done  through  inadvertency,  and 
not  designed  to  have  any  injurious  effect,  does  not  impair  the  liability  of 
the  first  promisor. —  Rollins  v.  Bartlett  et  al.,  20  Maine  Rep.,  319.  (1843.) 

Exceptions  from  the  Eastern  District  Court ,  Alien,  J .,  presiding. 

Assumpsit  upon  a  note,  of  which  a  copy  follows : — 

“  Monroe,  JVov.  2,  1836.— For  value  received  wre  promise  to  pay 
Benjamin  Rich,  or  order,  the  sum  of  eighty-seven  dollars  and  fifty  cents, 
in  one  year  from  date,  with  interest.  “Jeremiah  Bartlett, 

“  Lot  Bartlett, 

“  John  Rich. 

“  Attest ,  Elizabeth  G.  Stowers.” 

The  note  was  indorsed  by  the  payee,  “  without  recourse.”  The 
action  was  commenced  March  26,  1838.  The  signature  of  Jeremiah 
Bartlett  was  denied,  and  the  deposition  of  E.  G.  Stowers  was  introduced, 
who  stated,  that  she  signed  as  a  witness  to  the  note ;  that  the  note  was 
brought  to  the  house  where  she  was,  with  the  name  of  Jeremiah  Bartlett 
upon  it,  by  Lot  Bartlett,  who  signed  it  in  the  presence  of  Benjamin  Rich, 
the  payee,  and  she  witnessed  it;  that  Jeremiah  Bartlett  was  not  present, 
and  the  name  of  John  Rich  was  not  then  upon  the  note.  Benjamin  Rich 
testified  that  he  saw  John  Rich  sign  the  note  ;  that  he  was  acquainted 
with  the  handwriting  of  Jeremiah  Bartlett,  and  thought  the  signature 
genuine  ;  that  he  negotiated  this  and  other  notes  of  the  same  parties  in 
December,  1836,  to  one  Twitchell ;  that  two  or  three  months  afterwards 
he  saw  J.  Bartlett,  who  told  him  he  was  to  pay  about  $300  of  the  notes 
as  his  part ;  that  afterwards  Jeremiah  told  the  witness  he  had  the  money 
to  pay  the  notes,  and  on  being  informed  that  they  had  been  sold,  requested 
the  witness  to  ask  the  indorsee  to  bring  down  the  notes,  and  he  would 
pay  them ;  and  that  the  notes  were  given  as  part  of  the  consideration  of 
a  farm  sold  by  him  to  Lott  Bartlett.  The  plaintiff  also  introduced  a 
paper  signed  by  Jeremiah  Bartlett,  of  which  the  following  is  a  copy: — 
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“Due  John  Rich,  four  hundred  and  seventy-five  dollars,  out  of  the 
Durgin  farm,  to  satisfy  said  John  for  putting  his  name  to  five  notes  of 
hand,  running  to  Benjamin  Rich,  with  Lot  Bartlett.  Mr.  Rich  is  to  have 
the  first  pay  on  the  farm,  when  sold.  Jeremiah  Bartlett.” 

“ Monroe ,  March  28,  1838.” 

The  exception  states,  that  hereupon  the  defendants  moved  that  the 
plaintiff  be  nonsuited,  because  Stowers  witnessed  the  note  without  having 
seen  Jeremiah  Bartlett  sign  it,  and  not  in  his  presence  ;  which  motion 
the  Court  granted,  and  ordered  a  non-suit.  The  plaintiff  filed  exceptions. 

A.  W.  Paine ,  for  the  plaintiff,  contended  that  the  non-suit  was  im¬ 
properly  ordered. 

An  alteration  in  a  contract,  however  material,  does  not  destroy  it, 
unless  it  was  done  fraudulently.  And  this  question  should  be  left  to  the 
jury.  11  Coke,  27,  Pigott's  case  ;  4  T.  R.,  329  ;  15  East.,  17  ;  Ryan  <§• 
M.,  27  ;  10  Serg.  S'  R.,  164,  170  ;  4  Johns.  R.,  59  ;  8  Coweji ,  71  ;  Mar- 
tendale  v.  Follett,  1  JV*.  H.  R.,  95  ;  Rowers  v.  Jewell,  2  JV.  H.  R.,  543  ; 
Nevins  v.  De  Grand,  15  Mass.  R- ,  438  ;  Smith  v.  Dunham,  8  Pick,  249  ; 
Wheelock  v.  Freeman,  13  Pick.,  165  ;  Granite  Railway  Co.  v.  Bacon,  15 
Pick.,  239;  Ford  v.  Ford,  17  Pick.,  418;  Hale  v.  Russ,  1  Greenl.,  334, 
9  Crunch,  28. 

To  avoid  the  note,  the  alteration  should  be  made  by  the  payee  or 
holder,  or  by  their  procurement.  This,  too,  is  a  question  for  the  jury. — 
4*  T.  R.,  320;  1  Greenl.,  73;  6  Mass.  R.,  521;  11  Mass  R.,  312;  6 
Cowen ,  746. 

Here  was  no  such  alteration  as  would  avoid  the  note,  because  it  was 
witnessed  before  it  was  completed  or  delivered. — 2  Stark.  R.,  45 ;  7  Ad. 
Sc  Ellis,  444  ;  20  Johns.  R.  188  ;  5  B.  S'  A.,  674  ;  11  Conn.  R.,  531  ; 
16  Serg.  Sc  R.,  44  ;  1  Greenl.,  334. 

There  was  no  alteration,  for  the  attestation  was  true.  The  witness 
saw  the  note  signed  by  a  party. — 8  Pick.,  249  ;  Chitty  on  Bills,  102. 

Hobbs,  for  the  defendant,  contended  that  a  material  alteration  of  a 
contract ,  avoided  it.  If  the  alteration  changes  the  contract,  it  renders  it 
of  no  effect,  whether  such  alteration  was  made  with  a  fraudulent  intent 
or  not.  The  alteration  is  a  fraud  in  law,  which  discharges  the  party. — 
4  Pelersd.  Ab .,  242,  and  following  pages,  and  authorities  there  cited  ; 
Hervey  v.  Harvey,  3  Shepl.,  357. 

Affixing  the  signature  of  a  subscribing  witness  to  a  note,  changes 
its  character,  and  makes  the  party  signing  liable  for  twenty  years,  when 
he  was  before  holden  for  but  six  years.  This  makes  it  a  different  con¬ 
tract,  and  destroys  it. — Homer  v.  Wallis,  11  Mass.  R.,  309  ;  Brackett  v. 
Mountfort ,  2  Fair/.,  115  ;  Farmer  v.  Rand,  2  Shepl.,  225. 

Taking  collateral  security  by  one  of  the  makers  of  the  note,  does 
not  admit  it  to  be  his,  or  show  his  assent  to  it. 

The  payee  was  present  at  the  time  the  witness  signed  the  note,  and 
it  is  to  be  presumed  to  be  done  by  his  procurement. 

Where  the  evidence  is  all  on  the  side  of  the  plaintiff,  and  insufficient 
to  maintain  the  suit,  it  is  proper  for  the  judges  to  order  a  nonsuit.  It  is 
then  a  mere  matter  of  law. — Exceptions  sustained. 

The  notary’s  protest  of  a  promissory  note  is  prim  a  facie  evidence  of 
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the  fact  of  notice  to  the  indorser  of  non-payment,  when  recited  in  it ; 
and  such  notice  is  sufficient  if  duly  sent,  though  not  received  by  the  in¬ 
dorser. — Jenks  v.  The  Doylestown  Bank ,  4  Watts  8?  Sergeant's  Rep.,  505* 
(1843.) 

Where  a  note  is  payable  at  bank,  and  the  indorsee  is  there  ready  to 
receive  payment,  no  further  demand  is  necessary  to  charge  the  indorser. 
— Jenks  v.  The  Doylestown  Bank,  4  Walts  8f  Sergeant's  Rep.,  505.  (1843.) 

If  negotiable  paper  is  transferred  for  a  valuable  consideration,  and 
without  notice  of  any  fraud,  the  right  of  the  holder  shall  prevail  against 
the  true  owner,  and  this  to  favor  the  circulation  of  commercial  paper. 
This  rule  does  not,  however,  prevail,  where  the  holder  has  parted  with 
no  value,  nor  incurred  any  new  responsibility  on  the  faith  of  such  paper  5 
and  therefore  where  the  holder  receives  a  note  or  bill  in  payment  of,  or 
as  security  for  a  pre-existing  debt,  he  is  not  entitled  to  the  proceeds 
thereof  against  the  true  owner,  though  he  may  have  received  it  without 
notice  of  the  claim  of  the  true  owner. —  Van  Wyck  v.  Union  Bank ,  2  Hum - 
phrey's  Rep.,  192.  (1S42.) 

The  plaintiff  cannot  reduce  the  amount  of  a  set-off  by  showing  an 
error  in  the  settlement, ‘which  led  to  the  execution  of  the  note  sued  on. 
The  plaintiff  cannot  make  a  set-off  to  a  set-off  pleaded  or  given  in  evi¬ 
dence  by  the  defendant. — Hudnall ,  Use  of  Redus  v.  Scott,  2  Alabama 
(IV.  S.)  Rep.,  569.  (1842.) 

The  action  was  brought  by  the  plaintiff,  in  error,  on  four  promissory 
notes,  amounting  to  the  sum  of  four  thousand  four  hundred  and  twenty- 
eight  dollars.  Pleas:  non-assumpsit,  payment,  and  set-off.  During  the 
trial,  the  defendant  introduced  evidence  against  the  nominal  plaintiff,  of 
demands  existing  previous  and  subsequent  to  the  date  of  the  notes  sued 
on,  and  previous  to  notice  of  the  transfer  to  Redus,  for  whose  use  the 
suit  was  brought.  To  reduce  the  amount  of  the  offsets  claimed  by  the 
defendants  against  Hudnall,  Redus  offered  evidence  to  show  that  there 
was  an  error  in  the  transaction  between  Hudnall  and  Scott,  out  of  which 
the  notes  sued  on  grew,  of  about  nine  hundred  dollars,  which  remained 
uncorrected  and  unadjusted  between  all  the  parties.  To  the  introduction 
of  this  testimony  the  defendant  objected,  and  the  objection  was  sustained 
by  the  court.  The  error  assigned  is  the  rejection  of  this  testimony. 

A  neglect  to  give  notice  to  the  drawer  of  a  bill  of  exchange  of  the 
non-acceptance  and  protest  thereof,  may  be  waived  by  a  payment  of  part 
or  promise  to  pay,  if  such  payment  or  promise  to  pay,  is  made  with 
knowledge  of  the  facts  by  the  drawer  by  which  he  was  discharged. 

Such  promise  to  pay,  or  part  payment,  with  knowledge,  amounts  to 
an  admission  that  the  bill  of  exchange  has  been  duly  presented,  dis¬ 
honored,  and  due  notice  thereof  given ;  and  if  proved,  sustains  a  decla¬ 
ration  in  the  usual  form,  charging  due  presentment,  protest,  and  notice. 

Where  a  bill  was  protested  for  non-acceptance,  and  the  drawer  dis¬ 
charged  by  the  failure  of  the  holder  to  give  notice,  and  without  a  know¬ 
ledge  of  his  discharge,  promised  on  a  new  consideration  that  he  would 
pay  the  bill : — Held,  that  he  was  liable  on  a  special  count,  stating  the 
facts,  but  not  on  a  count  charging  due  presentation,  protest,  and  notice. 
— Martin  v.  Ewing  et  als.,  2  Humphrey' s  Rep.,  559.  (1842.) 
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To  charge  an  indorser,  the  day  on  which  notice  was  placed  in  the 
post-office  addressed  to  him  should  be  made  certain. 

Where  the  person  by  whom  notice  of  the  non-payment  of  a  draft 
was  sent  to  the  indorser,  was  uncertain  as  to  which  of  two  places  the 
same  was  directed,  but  if.  appeared  that  he  was  correctly  informed  on 
the  day  the  notices  were  sent,  of  the  residence  of  such  indorser  ;  and 
that  the  indorsee  had  said  he  knew,  or  had  notice  that  the  draft  had 
come  back,  it  was  held,  that  the  jury  were  justified  in  finding  the  notice 
to  have  been  properly  directed. — March  v.  Garland ,  20  Maine  Rep.,  24 
(1843.) 

Where  the  drawees  of  a  bill  had  no  effects  of  the  drawer  in  their 
hands  from  the  time  it  was  drawn  up  to  the  time  of  its  maturity,  in  an 
action  against  the  drawer,  the  holder  will  be  excused  from  proving,  that 
a  presentment  was  made  when  the  bill  became  due ,  and  that  notice  of  the 
dishonor  was  promptly  given  to  the  drawer ;  and  such  is  the  law,  not¬ 
withstanding  the  bill  may  be  drawn  in  good  faith,  and  if  duly  presented 
wrould  have  been  honored. — Foard  v.  Womack,  Use ,  4*c-,  2  Jllabama 
(W.  S.)  Rep.,  368.  (1842.) 

WRIT  OF  ERROR  TO  THE  COUNTY  COURT  OF  SUMTER. 

This  was  an  action  of  assumpsit  brought  by  the  defendant  in  error,  in 
the  County  Court  of  Sumter,  against  the  plaintiff  as  drawer  of  a  bill  of 
exchange,  for  eight  hundred  and  twenty-five  dollars,  addressed  to  Messrs. 
Turner  &  Lewis,  of  Mobile,  dated  the  5th  of  November,  1836,  and  pay¬ 
able  twenty-six  days  thereafter. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict  for  the 
plaintiff  below  ;  on  which  judgment  was  rendered. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  ruling  of  the 
court.  From  this,  it  appears  that  the  bill  of  exchange,  on  which  the 
action  was  founded,  was  not  presented  for  payment  until  forty-four  days 
after  its  maturity,  at  which  time  notice  of  non-payment  was  duly  given 
to  the  defendant  below.  It  was  shown,  that  the  drawer  had  no  funds  in 
the  hands  of  the  drawees,  during  the  time  which  intervened  between  the 
drawing  and  maturity  of  the  bill ;  nor  even  up  to  the  time  of  its  present¬ 
ment.  It  however  appeared,  that  the  drawer  had  an  open  account  with 
the  drawees  and  had  before  drawn  on  them  ;  that  they  had  always  hon¬ 
ored  his  bills,  and  would  have  accepted  and  paid  the  one  in  controversy. 
And  further,  that  the  drawer  was  doubtful  whether  he  had  funds  in 
the  drawees’  hands  at  the  time  of  drawing. 

Upon  these  facts,  the  court  charged  the  jury  that,  if  they  believed 
from  the  evidence,  that  the  defendant  had  no  funds  in  the  hands  of  the 
drawees,  during  the  time  which  intervened  between  the  drawing  of  the 
bill  and  its  presentment,  they  should  find  for  the  plaintiff.  The  defendant 
moved  the  court  to  instruct  the  jury  that,  although  the  defendant  had  no 
funds  in  the  hands  of  the  drawees  at  the  time  of  drawing  the  bill,  yet  if 
the  drawees  were  in  the  habit  of  accepting  for  the  defendant,  and  he  had 
every  reason  to  believe  they  would  accept  this  bill,  he  was  entitled  to 
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notice  of  dishonor.  Which  instruction  the  court  refused  to  give ; 
whereupon  the  defendant  excepted.  The  bill  of  exceptions  shows  that 
another  instruction  was  asked  and  refused ;  which,  as  it  was  not  author¬ 
ized  by  the  proof,  and  is  not  considered  by  this  court,  it  is  deemed 
unnecessary  to  notice  it. 

Judgment  of  county  court  affirmed. 


BURGLARY. 

What  act  will  constitute  the  crime  of  burglary  1 

To  constitute  burglary  there  must  be  both  a  breaking  and  entering , 
and  the  breaking  must  be  such  as  will  afford  the  burglar  an  opportunity 
of  entering  so  as  to  commit  the  felony. — 1  Leach ,  C.  L.,  406.  But  they 
need  not  be  both  done  at  once,  for  if  a  hole  be  broken  one  night  and  the 
same  breakers  enter  the  next  night  through  the  same,  they  are  burglars. 
— 1  Hale ,  P.  C.,  553. 

The  breaking  may  be  committed  by  opening  an  inner  door. —  1  Stra., 
481.  The  State  v.  Wilson ,  1  Cox  J\T.  Y.  Rep.,  439.  As  where  a  servant  lay 
in  one  part  of  the  house  and  his  master  in  another;  between  them  was  a 
door  at  the  foot  of  the  stairs  which  was  latched  ;  the  servant  in  the  night¬ 
time  drew  the  latch  and  entered  his  master’s  chamber  in  order  to  murder 
him  ;  this  was  holden  to  be  burglary.  So,  where  a  thief  enters  a  dwell¬ 
ing-house  in  the  night-time  through  the  out-door  being  left  open,  or  by 
an  open  window,  yet  if,  when  within  the  house,  he  turn  a  key,  or  unlatch 
a  chamber-door,  with  intent  to  commit  felony,  this  is  burglary. — 2  East., 
P.  C.,  588.  A  sufficient  breaking  is  effected  by  making  a  hole  in  the 
wall ;  by  forcing  open  the  door  ;  by  pulling  back,  picking,  or  opening 
the  lock  with  a  false  key ;  by  breaking  the  window  ;  by  taking  a  pane  of 
glass  out  of  the  window  ;  by  drawing  or  bending  the  nails  or  other  fast¬ 
enings,  or  by  pulling  back  the  leaf  of  a  window  with  an  instrument.  And 
even  the  drawing  or  lifting  up  the  latch,  where  the  door  is  not  otherwise 
fastened,  with  a  felonious  intent,  and  whatever  would  be  the  breaking  of 
an  outer  door,  will  also  be  breaking  of  an  inner  door  to  constitute  bur¬ 
glary — the  turning  of  the  key  where  the  door  is  locked  on  the  inside,  or 
the  unloosing  any  other  fastening  which  the  owner  has  provided,  will 
amount  to  a  breaking. — Hale ,  P.  C.,  552  ;  3  Inst.,  64 ;  1  Hawk.,  P.  C., 
c.  38,  s.  6  ;  2  East.,  P.  C.,  487  and  4S8.  Turning  a  button  by  which  a 
door  is  fastened  will  amount  to  burglary. — Smith’s  Case,  New  York  City 
Hall  Recorder ,  62.  Or  entering  through  a  chimney. — People  v.  Robinson, 
4  JYew  York  City  Hall  Recorder,  63  ;  1  Hale ,  P.  C.,  38,  sec.  4.  Breaking 
the  house  of  another  to  effect  an  escape,  having  entered  without  break¬ 
ing,  is  burglary,  though  formerly  a  different  rule  prevailed. — 2  East.,  P. 
C .,  490  ;  Halt.,  s.  253.  An  admission  gained  by  fraud  will  constitute  a 
burglarious  breaking. — 1  East.,  485.  Or  where  a  servant  conspired  with 
others,  and  opened  the  door  for  a  felonious  purpose. — 2  Stra.,  831.  So, 
if  admission  be  gained  under  pretence  of  business  ;  1  Hawk.,  P.  C.,  ch.  38, 
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sec.  8  ;  or  of  taking  lodgings  ;  Keb.  63  ;  or  if  one  get  possession  of  a 
dwelling-house  by  false  affidavits,  without  any  color  of  title,  and  then  rifle 
the  house,  such  entrance  being  gained  by  fraud,  it  will  be  burglarious. — 
Keb.,  43.  So,  if  a  man  go  to  a  house  under  the  pretence  of  having  a 
search-warrant,  or  of  being  authorized  to  make  a  distress,  and  by  these 
means  obtain  admission,  it  is  sufficient  to  constitute  the  offence. —  1 
Leach.,  cl.  284.  So,  if  by  threats  of  violence,  the  owner  opens  the  door 
of  his  house,  it  is  a  sufficient  breaking  and  entering. —  1  East.,  P.  C., 
486.  1  Plale,  P.  C.,  533  ;  1  Hawk.,  P.  C .,  ck.  38,  sec.  4. 

To  constitute  burglary,  an  entry  with  any  part  of  the  body,  as  a 
hand,  is  sufficient :  2  East.,  P.  C.,  499  ;  S.  C.  Post.,  C.  L.,  107  ;  or  a 
finger  5  1  R.  <$•  R.  C.  C.,  499  ;  or  foot,  or  with  any  instrument,  introduced 
for  the  purpose  of  committing  the  felony. —  1  Hale,  P.  C.,  555  ;  Inst.,  64  ; 

1  Hawk.,  P.  C.,  c.  38,  sec.  11;  1  And.,  115  ;  4  Black .  Com.,  227.  As  if  a 
thief  break  a  window  of  a  house  in  the  night-time,  with  an  intent  to  steal, 
and  puts  in  a  hook  ;  1  Hale,  P.  G.,  555  :  3  Inst.,  64  ;  or  sends  in  an  infant 
to  reach  out  the  goods,  or  puts  a  pistol  in  at  the  window,  with  intent  to 
kill,  this  is  a  burglary,  though  the  hand  of  the  culprit  be  not  within  the 
window. —  1  Hale,  P.  C .,  555  ;  3  Inst.,  64  And  where  the  thieves  came 
by  night  to  rob  a  house,  the  owner  went  out  and  struck  one  of  them  ; 
another  made  a  pass  with  a  sword  at  persons  he  saw  in  the  entry,  and  in 
so  doing  Ins  hand  was  over  the  threshold  ;  this  was  adjudged  burglary. — 

2  East,  P.  C.,  490. 

To  push  open  massive  doors  which  shut  by  their  own  weight,  is 
burglarious,  though  there  is  no  actual  fastening. — East.,  P.  C .,  487.  Pull¬ 
ing  down  the  sash  of  a  window,  is  a  breaking,  though  it  has  no  fastening, 
and  is  only  kept  in  its  place  by  the  pulley  weight ;  it  is  equally  a  break¬ 
ing,  although  there  is  an  outer  shutter  which  is  not  put  to, — Russ .  £f  Ry., 
C.  C.,  451.  Commonwealth  v.  Stewart, 1  Danes ’  Abr.  Am.  Law,  p.  136. 
Commonwealth  v.  Plays,  7  Danes'  Abr.  of  Am.  Law,  136.  And  where  a 
window  opens  upon  hinges,  and  is  fastened  by  a  wedge,  so  that  pushing 
against  it  will  open  it,  forcing  it  open  by  pushing  against  it,  is  sufficient 
to  constitute  a  breaking. — Russ .  <Sp  Ry.,  C.  C.,  355.  If  the  prisoner 
breaks  open  a  shop  window,  and  with  his  hands  take  out  goods,  the 
offence  is  complete. — Fast.,  107  ;  Russ.  Sf  Ry.,  C.  C.,  499.  Introducing  the 
hand  between  the  glass  of  an  outer  window  and  an  inner  shutter,  is  suffi¬ 
cient  entry  to  constitute  burglary. — Russ.  Sf  Ry.,  C.  C .,  341.  Cutting  and 
tearing  down  a  netting  of  twine  which  is  nailed  to  the  top,  bottom  and 
sides  of  a  glass  window,  so  as  to  cover  it,  and  entering  the  house  through 
such  window,  though  it  was  not  shut,  constitutes  a  burglary. — Common¬ 
wealth  v.  Stephenson,  8  Pick.,  354.  If  a  servant  conspire  with  a  robber 
and  lets  him  into  the  house  by  night,  this  is  burglary  in  both. — Stra.,  881. 
1  Hall.,  P.  C.,  533.  1  Hawk.,  PRC.,  103. 

Burglary  may  be  committed  in  a  house  standing  near  enough  to  the 
dwelling-house  to  be  used  with  it  as  appurtenant  to  it,  or  standing  in  the 
same  yard,  whether  the  yard  be  enclosed  or  open. — State  v.  Wilson,  1 
Hayw.,  242.  State  v.  Turitty ,  1  Hayw.,  102.  As  to  the  intent,  it  is  clear 
that  such  breaking  and  entry  must  be  with  a  felonious  intent,  otherwise  it 
is  only  a  trespass.  And  it  is  the  same  whether  such  intention  be  actu- 


BURGLARY. 


305 


ally"  carried  into  execution,  or  only  demonstrated  by  some  attempt  or 
overt  act,  of  which  the  jury  is  to  judge. — 4'  Black.  Corn.,  p.  227. 

But  it  is  not  every  entrance  into  a  house,  in  the  nature  of  a  mere 
trespass,  which  will  be  sufficient,  or  satisfy  the  language  of  the  indict¬ 
ment,  felonice  et  burglar  iter  fregit. — 3  Inst.,  64  ;  1  Hawk.,  P.  C .,  c.  38,  sec. 
4  ;  1  Hale ,  P.  C.,  551-2.  As  if  a  man  enter  into  a  house  by  a  door  or 
window,  which  he  finds  open,  or  through  a  hole  which  was  made  there 
before,  and  steal  goods,  or  draw  goods  out  of  a  house,  through  such 
door,  window,  or  hole,  he  will  not  be  guilty  of  burglary. — 4  Black  Com., 
226  ;  1  Hale,  551  ;  3  Inst.,  64. 

The  breaking  open  in  the  night-time  of  a  store  at  the  distance  of 
twenty  feet  from  a  dwelling-house  but  not  connected  with  it  by  any 
fence  or  enclosure,  and  no  person  sleeping  in  the  store,  is  not  burglary. — 
People  v.  Parker,  4  Johns.,  424  ;  State  v.  Ginns ,  1  JV.  4*  Jlf.,  583.  It  does 
not  seem  to  be  a  burglary  to  break  the  doors  of  cupboards,  presses  and 
closets. — 2  East.,  P.  G .,  4S8.  In  the  case  of  The  State  v.  Wilson,  1  Cox's 
JV’.  J.  Rep.,  p.439,  the  Court  said  : — “  If  all  the  doors  are  open  and  a  thief 
enters,  though  he  should  afterwards  break  open  a  chest  or  cupboard,  it  is 
not  such  a  breaking  as  to  constitute  a  burglary.” — Fast.,  108-9.  It  is  not 
burglary  to  break  the  door  of  a  store  within  three  feet  of  the  dwelling- 
house,  and  enclosed  in  the  same  yard,  if  the  store  be  not  necessary  to 
the  house  as  a  dwelling. — State  v.  Langford,  1  Dea.,  253.  It  is  not  bur¬ 
glary  to  break  into  a  house,  with  intent  to  maim  a  person. — Commonwealth 
v.  JSTewal  et  al.,  7  Mass.  Rep.,  245.  A  bare  assault  upon  a  house  is  insuf¬ 
ficient,  for  where,  under  such  circumstances,  the  owner  threw  his  money 
out  to  the  thieves,  it  was  held  no  burglary. — -1  Hawk.,  P.  C.,  c.  38,  sec.  3. 
And  even  where  the  assault  was  so  violent  as  to  break  a  hole  in  the 
house,  yet  there  being  no  entry,  but  only  carrying  away  of  the  money, 
coercively  distributed,  it  was  holden  no  burglary. — 1  Hale ,  P.  C.,  555. 
Before  one  can  be  convicted  of  burglary,  there  must  be  evidence  to 
prove  that  the  doors  were  shut. — State  v.  Wilson ,  Coze,  439. 


AS  TO  THE  PLACE  WHERE  BURGLARY  MAY  BE  COMMITTED. 

It  must  be,  according  to  Sir  Edward  Coke’s  definition,  in  a  mansion 
house  ;  and  therefore  to  account  for  the  reason  why  breaking  open  a 
church  is  burglary,  as  it  undoubtedly  is,  he  quaintly  observes,  that  it  is 
domus  mansionalis  Dei. — 3  Inst.,  64.  But  it  does  not  seem  absolutely 
necessary  that  it  should  in  all  cases  be  a  mansion  house,  for  it  may  also 
be  committed  by  breaking  the  gates  or  walls  of  a  town  in  the  night. — 
Spelm.  Gloss,  t.,  Burglary,  1  Hawk.,  P.  C.,  103.  A  house,  however,  where¬ 
in  a  man  sometimes  resides,  and  which  the  owner  hath  only  left  for  a 
short  season,  animo  revert endi,  is  the  object  of  burglary,  though  no  one 
be  in  it  at  the  time  of  the  fact  committed. — 1  Hal.,  P.  C.,  566 ;  Fast.,  77. 
And  if  the  barn,  stable,  or  warehouse  be  parcels  of  the  mansion  house, 
and  within  the  same  common-fence—  K.  v.  Garland,  P.  18.  G.  3— though 
not  under  the  same  roof,  or  contiguous,  a  burglary  may  be  committed 
therein  5  for  the  capital  house  protects  and  privileges  all  its  branches  and 
NO.  V.  21 
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appurtenances,  if  within  the  curtilage  or  homestead. — 1  Hal.  P.  C.,  558  ; 

1  Hawk.,  P.  C.,  104.  Breaking  into  a  store  from  which  there  is  commu¬ 
nication  into  a  sleeping  room  is  burglary. — People  v.  Wood ,  5  JY.  Y.  City 
Hall  Recorder, p.  10.  Or  breaking  open  the  cabin  of  a  vessel — The  State 
v.  Carrier,  5  Day's  Conn.  Rep.,  131 — or  a  shop — Com'th  v.  Chevalier  et  al., 
7  Danes'  Abr.  of  Am.  Law,  134 — or  a  warehouse — Com'th  v.  Carol.,  8 
Mass.  Rep.,  490. 

A,  chamber  in  a  college  or  an  inn  of  court,  where  each  inhabitant 
hath  a  distinct  property,  is  to  all  other  purposes,  as  well  as  this,  the 
mansion-house  of  the  owner. — 1  Hal.  P.  C .,  556.  So  also  is  a  room  or 
lodging,  in  any  private  house,  the  mansion  for  the  time  being  of  the  lod¬ 
ger ;  if  the  owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  by  different  outer  doors.  But  if  the  owner  himself  lies  in 
the  house,  and  hath  but  one  outer  door  at  which  he  and  his  lodger  en¬ 
ters,  such  lodgers  seem  only  to  be  inmates,  and  all  their  apartments  to 
be  parcels  of  the  one  dwelling-house  of  the  owner. — Kel.,  84,  1  Hal.  P. 
C.,  556.  But  it  is  not  burglary  to  break  into  a  store  where  no  person 
sleeps. — People  v.  Mills,  3  JY.  Y.  City  Hall  Recorder ,  192.  And  where 
the  owner  has  never  by  himself  or  by  any  of  his  family,  slept  in  the 
house,  it  is  not  his  dwelling-house,  so  as  to  make  the  breaking  thereof 
burglary,  though  he  has  used  it  for  his  meals,  and  all  the  purposes  of  his 
business. — Russ  Sf  Ry .,  C.  C.,  138.  If  the  landlord  of  a  house  purchase 
the  furniture  of  his  out-going  tenant,  and  procure  a  servant  to  sleep 
there,  in  order  to  guard  it,  but  without  any  intention  of  making  it  his 
own  residence,  a  breaking  into  the  house  will  not  amount  to  burglary. — 

2  Leach,  87.  A  house  under  repair,  in  which  no  one  lives,  though  the 
owner’s  property  is  deposited  there,  is  not  a  place  in  which  burglary  can 
be  committed,  for  it  cannot  be  deemed  his  dwelling-house,  until  he  has 
taken  possession  and  begun  to  inhabit  it. —  1  Leach,  185,  Nor  will  it 
make  any  difference,  if  one  of  the  workmen  engaged  in  the  repairs,  sleep 
there  in  order  to  protect  it.— 1  Leach,  186,  in  notes.  Nor,  though  the 
house  is  ready  for  reception  of  the  owner  and  he  has  sent  his  property 
into  it  preparatory  to  his  own  removal,  will  it  become  for  this  purpose, 
his  mansion. — 2  Leach,  771.  And  if  the  occupier  of  a  house  removes 
from  it  with  his  whole  family,  and  takes  away  so  much  of  his  goods  as 
to  leave  nothing  fit  for  the  accommodation  of  inmates,  and  has  no  settled 
idea  of  returning  to  it,  the  offence  will  be  merely  larceny. — Fost.,  76. 
And  the  mere  casual  use  of  a  tenement  will  not  suffice,  and,  therefore, 
the  circumstances  of  a  servant  sleeping  in  a  barn,  or  porter  in  a  ware¬ 
house,  for  particular  and  temporary  purposes,  will  not  so  operate  as  to 
make  a  violent  entry  in  the  night,  in  order  to  steal,  a  burglary. — 1  Hale , 
557-8. 


WITH  REGARD  TO  THE  TIME  BURGLARY  MAY  BE  COMMITTED. 

The  time  must  be  by  night,  and  not  by  day,  for  in  the  day  time 
there  is  no  burglary. — 4  Black.  Com.,  224.  Anciently  the  day  was  con¬ 
sidered  to  begin  from  sun  rising,  and  to  end  at  sun  setting ;  but  it  is  now 
generally  agreed  that,  if  there  be  sufficient  remains  of  day-light  to  dis« 
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cern  the  features  of  a  man’s  face,  no  breaking  can  be  burglarious. — 3 
Inst.,  63  ;  1  Hall,  P.  C.,  550  ;  2  Leach,  C.  L.,  710  ;  though  this  does  not  ex¬ 
tend  to  moon-light  nights,  for  as  observed  by  Blackstone,  J.  4  Com.,  224 : 
“the  malignity  of  the  offence  does  not  so  properly  arise  from  its  being 
done  in  the  dark,  as  in  the  dead  of  night,  when  all  the  creation,  except 
beasts  of  prey,  are  at  rest ;  when  sleep  has  disarmed  the  owner,  and  ren¬ 
dered  his  castle  defenceless  — Hawk,  P.  C.,  38,  §  2.  In  the  case  of 
Com'th  v.  Chevalier  el  al.,  7  Danes'  Abr.  of  American  Law,  p.  134,  one 
of  the  questions  was,  whether  the  breaking  was  in  the  night-time,  the 
prisoner  having  been  caught  in  the  house  at  twenty-eight  minutes  after 
two  o’clock  in  the  morning ;  and  the  court  laid  down  the  follow¬ 
ing  rule,  viz. :  that  there  must  be  so  much  day-light  that  a  man’s  face 
thereby  may  be  discerned,  to  exonerate  the  prisoner  from  the  charge  of 
burglary.  The  prisoners  were  acquitted. 

Can  an  indictment  for  breaking  a  store  be  supported,  unless  it  be 
averred  that  the  store  is  a  building  1 

It  cannot. — Commonwealth  v.  McMonagle ,  1  Mass.  R.,  517;  Com¬ 
monwealth  v.  Lindsey ,  10  Mass.  R.,  154.  But  the  word  mansion-house 
in  an  indictment  sufficiently  describes  a  dwelling-house. — Commonwealth 
v.  Pennack,  3  Sergt.  Sf  Rawle,  Penn.  Rep.,  199. 

A  prisoner  indicted  for  burglary  and  larceny  may  be  acquitted  of 
the  former  and  convicted  of  the  latter. — State  v.  Grisham,  1  Hayw.,  12. 
An  indictment  alleging  the  crime  to  have  been  committed  between  the 
hours  of  twelve  at  night  and  nine  of  the  evening  succeeding,  will  be 
quashed  for  want  of  a  noctantur. — State  v.  Mather,  Jf.  Chip.,  32. 

It  is  not  necessary  to  charge  the  defendant  in  the  indictment  with 
breaking  and  entering  with  intent  to  commit  a  felony,  if  a  felony  be  al¬ 
leged  to  have  been  committed  after  breaking  and  entering. — Common¬ 
wealth  v.  Browne,  3  Rawl  207. 


THE  PROOF  NECESSARY  TO  CONSTITUTE  THE  CRIBIE  OF  BURGLARY. 

The  State  v.  Wilson,  1  Cox's  JV.  J.  Rep.,  439,  Per  Cur.  Kinsey,  C.  J. — 
Before  any  man  can  be  legally  convicted  of  the  crime  of  burglary,  these 
five  circumstances  must  be  proved:  —  1st.  There  must  be  what  the  law 
calls  a  breaking.  2d.  There  must  be  an  entry.  3d.  The  breaking  and 
entry,  or  one  of  them,  must  be  in  the  night.  4th.  It  must  be  done  in  a 
mansion  house.  5th.  It  must  be  done  with  the  intent  of  committing 
some  felony  therein. 

Possession  of  the  property  stolen  is  not  evidence  of  burglary. — The 
People  v.  Frazier  and  Courtney ,  2  Wheeler's  Crim.  Cas .,  N.  Y.,  55. 

Proof  of  burglary  on  trial  of  a  charge  of  larceny  does  not  entitle  the 
prisoner  to  an  acquittal. —  Wyatt  v.  State,  1  Blackf.,  257. 

Before  one  can  be  convicted  of  burglary  there  must  be  evidence  to 
prove  that  the  doors  were  shut.  —  State  v.  Wilson,  Cox,  439. 

In  New  York  burglary  is  divided  into  three  degrees.  The  first  is, 
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breaking  into,  and  entering  in  the  night  time,  the  dwelling-house  of 
another,  in  which  there  shall  be  at  the  time  some  human  being,  with 
intent  to  commit  some  crime  therein  ;  either,  1.  By  forcibly  bursting  or 
breaking  the  wall,  or  an  outer  door,  window,  or  shutter  of  a  window  of 
such  house,  or  the  lock  or  bolt  of  such  door,  or  the  fastening  of  such 
window  or  shutter.  2.  By  breaking  in,  in  any  other  manner,  being  armed 
with  some  dangerous  weapon,  or  with  the  assistance  of  one  or  more 
confederates  then  actually  present  and  assisting.  3.  By  unlocking  an 
outer  door  by  means  of  false  keys,  or  by  picking  the  lock  thereof. 

The  second  degree  is,  1.  The  commission  of  the  above  offences  in 
the  day  time  instead  of  the  night.  2.  The  breaking  into  any  dwelling- 
house  in  the  night  with  intent  to  commit  a  crime,  but  under  such  cir¬ 
cumstances  as  not  to  he  burglary  in  the  first  degree.  3.  The  entering 
into  the  dwelling-house  of  another  by  day  or  night  in  such  a  manner  as 
not  to  constitute  any  burglary  before  specified,  but  with  intent  to  com¬ 
mit  a  crime,  or  the  commission  of  a  crime,  while  in  the  dwelling-house 
of  another;  and  breaking  in  the  night  time  any  outer  door,  window,  or 
shutter  of  a  window,  or  any  other  part  of  a  house  to  get  out.  4.  The 
entering  the  dwelling-house  of  another  in  the  night  time,  through  an  open 
outer  door  or  window,  or  other  aperture  not  made  by  the  person  enter¬ 
ing,  and  then  breaking  any  inner  door  of  the  house  with  intent  to  com¬ 
mit  a  crime.  5.  The  being  admitted  into  a  dwelling-house  with  the  con¬ 
sent  of  the  occupant,  or  being  lawfully  in  the  house  and  then  in  the  night 
time  breaking  any  inner  door  of  the  house  with  intent  to  commit  a  crime. 
No  building  is  a  dwelling-house,  or  part  of  one,  within  the  meaning  of 
the  preceding  provisions,  unless  it  be  joined  to,  immediately  connected 
with,  and  part  of  a  dwelling-house. 

Burglary  in  the  third  degree,  is  breaking  and  entering  by  day  or 
night: — 1.  Any  building  within  the  curtilage  of  a  dwelling-house,  but 
not  forming  a  part  of  it.  2.  Any  shop,  store,  booth,  tent,  warehouse  or 
other  building,  in  which  any  goods,  merchandize,  or  valuable  thing  may 
be  kept  for  use,  sale,  or  deposit,  with  intent  to  steal  therein,  or  to  com¬ 
mit  any  felony.  3.  Breaking  and  entering  into  the  dwelling-house  of 
another  by  day,  under  such  circumstances  as  would  have  constituted  the 
offence  of  burglary  in  the  second  degree  if  committed  in  the  night.  The 
breaking  out  of  a  dwelling-house,  or  the  breaking  of  an  inner  door,  by 
one  who  is  within,  is  not  such  a  breaking  as  to  constitute  burglary  in 
any  case  except  these  above  particularly  specified. 

Burglary  in  th e  first  degree  is  punishable  by  imprisonment  in  a  State 
prison  not  less  than  ten  years  ;  in  the  second  not  less  than  five,  nor  more 
than  ten  years ;  in  the  third  not  more  than  five  years.— 2  R.  S.,  668, 
Article  2. 

Thus  by  the  revised  statutes  the  offence  may  he  committed  by  day 
or  night ;  it  may  be  in  other  buildings  besides  dwelling-houses  ;  it  may 
be  by  one  who  is  lawfully  in  the  house,  and  who  breaks  only  an  inner 
door.  The  former  decisions  are  still  necessary  to  understand  the 
offence  ;  thus  they  determine  what  is  a  breaking  and  entering,  what  is 
the  dwelling-house  of  another,  what  a  curtilage,  when  the  night  com¬ 
mences  and  ends,  See. 
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CARRIER. 

A  common  carrier,  unless  he  makes  a  special  acceptance,  is  answer- 
able  for  the  loss  of  a  box  or  parcel,  though  he  be  ignorant  of  the  contents, 
or  they  be  ever  so  valuable. — Relf  v.  Rapp,  3  Watts  and  Sergeant's  Rep., 
HI.  (1842.) 

Though,  generally  speaking,  where  there  is  a  delivery  to  a  carrier 
to  deliver  to  a  consignee,  the  latter  is  the  proper  person  to  bring  the 
action  for  a  loss  against  the  carrier,  yet  if  the  consignor  make  a  special 
contract  with  the  carrier,  such  contract  supersedes  the  necessity  of  show¬ 
ing  the  ownership  in  the  goods,  and  the  consignor  may  maintain  the 
action,  though  the  goods  maybe  the  goods  of  the  consignee. 

The  question  whether  in  fact  goods  were  delivered  to  the  carrier  at 
the  risk  of  the  consignor  or  consignee,  is  a  question  for  the  jury.  The 
delivery  of  goods  to  a  carrier  by  a  consignor,  does  not  necessarily  vest 
the  property  in  them  in  the  consignee.— Dunlop  v.  Lambert ,  6  Clark  <§* 
Finnelly's  App.  Cas.,  600.  (1842.) 

If  the  consignor  of  goods  studiously  conceal  from  the  captain  of 
a  ship,  or  misrepresent  the  value  or  nature  of  the  goods  shipped,  the 
shipowner  is  not  liable  if  the  goods  are  purloined  on  the  voyage. — Relf 
v.  Rapp ,  3  Watts  Sf  Sergeant's  Rep.,  21.  (1842.) 

CHANCERY. 

As  a  general  rule  courts  of  law  will  not  lend  their  aid  in  enforcing 
injunctions  from  chancery,  nor  take  any  notice  of  such  writs  in  the 
course  of  their  proceedings  at  law. — Kelley  A  Marcey  v.  Cowing,  4  Hill , 
266.  (1843.) 

A  party  who  seeks  the  aid  of  a  court  of  chancery,  after  a  judgment 
at  law  against  him,  on  the  ground  that  he  was  ignorant  of  the  defence, 
must  show  that,  by  the  exercise  of  ordinary  diligence,  the  defence  could 
not  have  been  discovered  ;  or  that  he  was  prevented  from  doing  so  by 
fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed  with  fraud  or 
negligence  on  his  part. — Lee  £>~  Norton  v.  The  Insurance  Bank  of  Columbus 
et  als.,  2  Alabama  (jV.  S.)  Rep.,  21.  (1S42.) 

If  the  consent  of  the  parties  was  not  voluntarily  given,  a  court  of 
chancery  may,  by  virtue  of  their  ordinary  equity  jurisdiction,  decree  a 
marriage  ceremony  performed  before  a  justice  of  the  peace  or  minister 
of  the  gospel,  null  and  void. — Clark  v.  Field ,  3  Weston  Rep.,  460.  (1843.) 

If  a  sale  of  land  take  place  by  a  person  who  had  no  authority  to  sell, 
and  the  owner  of  the  land  recognizes  the  sale,  a  court  of  equity  will 
enforce  the  contract. — Buchannon  et  al.  v.  Upshaw ,  1  Howard,  56.  (1843.) 

Courts  of  law  will  not  permit  a  plaintiff  to  recover  in  any  case, 
•where  upon  the  same  evidence  of  actual  or  constructive  fraud,  a  court 
of  equity  would  decree  against  him. — Tomlin  adm.  Den,  ex  dem .  Cox , 
4  Harrison,  77.  (1843.) 


•310  CHARGE  OF  JUDGE  TO  JURY — COLLATERAL  SECURITY — COMPROMISE. 


CHARGE  OF  THE  JUDGE  TO  THE  JURY. 

“Judges  shall  not  charge  juries  with  respect  to  matters  of  fact,” 
and  if  it  be  done  against  a  defendant  in  a  State  case,  it  is  a  breach  of  his 
constitutional  right,  erroneous,  and  furnishes  a  just  ground  to  reverse  the 
judgment  rendered  against  such  defendant.  The  juries  are  the  exclusive 
judges  of  the  credit  due  to  witnesses,  of  the  weight  of  testimony,  and 
the  truth  of  all  contested  statement  before  them.  What  constitutes 
excusable  homicide  or  manslaughter,  when  the  facts  are  ascertained,  is  a 
conclusion  of  law,  and  not  of  fact. — Claxton  v.  The  State ,  2  Humphrey's 
Rep.,  181.  (1842.) 


COLLATERAL  SECURITY. 

Where  one  of  two  sureties  gives  collateral  security  for  the  payment 
of  the  debt  for  which  he  is  surety,  his  co-surety  does  not,  by  paying  that 
debt,  become  entitled  to  the  benefit  of  that  security. 

The  holder  of  collateral  security  for  a  debt  has  no  authority  to 
transfer  that  security  after  the  debt  is  paid.  Payment  of  the  debt,  by 
whomsoever  made,  discharges  such  security.— Bowditch  v.  Green ,  3  Met¬ 
calf 's  Rep.,  3G0.  (1842.) 


COMPROMISE. 

Can  a  payment  made  under  a  valid  compromise  be  revoked! 

Not  in  general;  the  compromise  is  a  good  consideration  to  uphold 
a  contract  or  agreement,  and  highly  favored  in  law ;  courts  will  not 
investigate  the  merits  or  demerits  of  the  different  claims,  for  the  purpose 
of  setting  aside  a  compromise. — Butler  \.  Triplett,  1  Dana,  154  ;  Holcomb 
v.  Stimpson ,  8  Verm.,  141  ;  Mill  v.  Lee,  6  Monr.,  97  ;  Moore  v.  Fitvmter, 
2  Rand.,  442 ;  Kennedy  v.  Davis,  2  Bibb ,  343  ;  Zane  v.  Zone,  6  Munf., 
406  ;  Taylor  v.  Patrick,  1  Bibb,  16S  ;  Fisher  v.  May,  2  Bibb,  448 ;  Hoge 
v.  Iloge,  1  Watts,  216,  217;  Cavode  v.  McKclvey,  Addis,  56;  Dig.,  lib. 
12,  tit.  6,  1,  65. 

The  very  essence  and  nature  of  the  compromise  is  the  uncertainty 
and  doubt  of  the  parties  as  to  their  respective  rights  :  “  Qui  transigit , 
quasi  de  re  dubid  et  lite  incertd  neque  finiter  transigit. ” — f) ig.,  lib.  2,  tit. 
15,  1,  1. 

We  have  seen  it  is  the  doctrine  of  the  courts  of  equity  in  the  United 
States,  upon  a  compromise  of  doubtful  claims,  to  conclude  the  par¬ 
ties,  or  in  other  words  to  hold  them  to  their  contract.  The  same  doc¬ 
trine  prevails  in  England  ;  there  a  court  of  justice  cannot  inquire  into  the 
supposed  adequacy  or  inadequacy  of  the  consideration. — Naylor  v. 
Winch.,  1  Sim.  Sr  Stu.,  566  ;  2  Atk.,  587 ;  1  Fes.,  19  ;  1  Atk.,  2. 


COMPROMISE. 


311 


It  was  the  policy  of  the  civil  law,  as'it  is  of  every  system  of  juris¬ 
prudence,  to  give  the  greatest  efficacy  to  a  compromise,  or,  as  it  is 
termed,  “  transact io." — “  Non  minorem  auctoritatem  transactionum,  quarn 
rerum,  judicatarum  esse  recta  rations  placuit ;  si  quidem ,  nihil  ita  fidei 
congruit  humance ,  quam  ea  quae  placuerant  custodiri .” — Hotchkis  v.  Dick¬ 
son ,  2  Bligh,  34-0  ;  Stapilton  v.  Stapilton ,  1  Atk .,  10  ;  JVaylorv.  Winch ,  1 
Sim.  4-  Stu .,  555;  Cann  v.  Cann ,  1  P.  Wms .,  727  ;  Goodman  v.  Sayres,  2 
Jac.  Sr  Walk.,  263;  Stair's  Inst.,  b.  1,  ftV.  17,  §  2;  Lyonv.  Lyon,  2  Johns. 
Ch.  Rep.,  51  ;  Ersk.,  b.  3,  tit.  3,  §  54 ;  Stockley  v.  Stockley,  1  Fes.  Sr  Bea., 
29,  31 ;  Harvey  v.  Cooke,  4  Prus.,  34  ;  Leonard  v.  Leonard,  Ball  Sr  Beat., 
179,  180  ;  Cod.,  A6.  2,  tit.  4,  1,  20  ;  Shotwellv.  Murray,  1  Johns.  Ch.  Rep., 
516  ;  Voet,  lib.  12,  tit.  6,  15  ;  Dunnage  v.  White,  1  Swanst.,  151,  152; 

Pothier,  Tr.  de  V Action  Condict.,  n.  159  ;  Code  Civil,  art.  1351. 

It  is  no  ground  for  recalling  the  payment  made  under  the  compro¬ 
mise  that  there  was  no  cause  for  the  compromise,  and  that  nothing  was 
owing. — Dig.,  lib.  12,  tit.  6,  1,  65  ;  Cod.,  lib.  2,  tit .  4,  1,  3  ;  lib.  1,  tit.  18, 
1,  6;  lib.  4,  tit.  30,  1,  11;  Vinnius  de  Transact.,  c.  8;  Voet ,  lib.  2,  tit. 
15,  n.  23. 

If  a  suit  is  merely  apprehended  the  right  is  in  controversy  and  the 
transaction  may  take  place. — Cod.,  lib.  2,  tit.  4,  1,  2 ;  Pothier  ad  Pand., 
lib.  2,  tit.  15,  §  3. 

But  we  are  not  to  suppose  that  every  compromise  will  be  held  valid 
by  courts  of  justice.  Certainly  not.  A  compromise  obtained  from  a 
party  ignorant  of  his  rights  will  be  set  aside  by  a  court  of  equity. — Ader- 
son  v.  Bacon,  1  Marsh,  51. 

If  a  party  acting  in  ignorance  of  a  plain  and  settled  principle  of  law, 
is  induced  to  give  up  a  portion  of  his  indisputable  property  to  another, 
under  the  name  of  a  compromise,  a  court  of  equity  will  relieve  him  from 
the  effect  of  his  mistake. —  1  Story's  Equity  Jurisprudence,  134  ;  see  also 
Hunt  v.  Rousmaniere,  8  Wheat.  Rep.,  211  to  215,  S.  C.j  1  Peters'  Sup., 

1,  15,  16 ;  Hoge  v.  IToge ,  1  Watts,  163  ;  Mosby  v.  Leeds,  3  Call.,  439. 

The  same  law  prevails  in  England  on  this  subject,  as  in  the  United 
States. 

The  result  of  the  doctrine  of  the  civil  law,  and  of  the  systems  of 
jurisprudence  founded  on  it,  as  well  as  of  the  law  of  England,  is,  that  the 
party  should  be  aware  of  all  the  claims  which  are  to  be  the  subject  of 
the  compromise  ;  that  they  should  be  presented  to  the  mind  of  the  party  ; 
that  they  should  be  matters  of  doubt,  and  in  the  understanding  of  the 
party  embraced  by  the  compromise  ;  there  must  not  only  be  good  faith 
and  honest  intention,  but  full  disclosure,  otherwise  it  will  not  be  binding. 
— Stockley  v.  Stockley,  1  Ves.  Sr  B.,  31  ;  Stair's  Inst.,  b.  1,  tit.  17,  §  2 ;  Bank- 
ton,  b.  1,  tit.  23,  §  1  ;  Gordon  v.  Gordon,  3  Swan's  Rep.,  477  ;  Dunnage  v. 
White,  1  Swan's,  137 ;  Broderick  v.  Broderick,  1  P.  Wms.,  241;  God.,  lib. 

2,  tit.  4,  1 ;  Perez.  Cod.,  lib.  2,  tit.  4,  n.  33  ;  Dig.,  lib.  2,  tit.  15,  1,  9  ;  lib. 
4,  tit.  3,  1,  1,  §  2  ;  lib.  18,  tit.  1,  1,  43,  §  2 ;  Gordon  v.  Gordon,  3  Swan's, 
472;  Hotchkis  v.  Dickson,  2  Bligh,  340;  Leonard  v.  Leonard,  2  Ball  Sr 
Beat.,  179. 

And,  by  the  civil  law,  if  the  parties  were  ignorant  of  those  facts 
which  affected  the  validity  of  the  compromise,  they  would  be  entitled  to 
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be  relieved  from  it. — Dig.,  lib.  12,  tit.  6,  1,  23 ;  3  Burges'  Commentaries 
on  Colonial  and  Foreign  Law ,  743. 

CONSPIRACY. 

It  may  be  stated  as  a  general  rule  that  all  confederacies  wrongfully 
to  prejudice  another,  are  misdemeanors  at  common  law,  and  indictable  ac¬ 
cordingly,  whether  the  intention  is  to  injure  his  property,  his  person,  or 
his  character. — 1  Hawk ,  c.  72,  s.  2.  There  must  be  at  least  two  to  form 
a  conspiracy. — 4  Blaekstonels  Commentaries ,  137.  See  also  Bro.  Abr ., 
tit.  Conspiracy ,  28.  Therefore  a  husband  and  wife  cannot  be  guilty  of 
conspiracy,  because  they  are  but  one  in  law. — 1  Hawk ,  ch.  72,  s.  8.  A 
conspiracy  to  manufacture  spurious  articles,  with  intent  to  sell  them  at 
auction  as  good,  without  having  any  particular  person  in  view,  thereby 
to  defraud  whoever  may  be  defrauded,  is  an  indictable  offence. — Com¬ 
monwealth  v.  Judd ,  2  Mass.,  329.  A  conspiracy  to  commit  a  felony,  or 
misdemeanor,  or  any  act  that  is  criminal,  is  indictable. — People  v.  Mather , 
4  Wend.,  265  ;  Commonwealth  v.  Kingsbury ,  5  Mass.,  106 ;  State  v.  Bucha¬ 
nan,  5  Har.  and  /.,  317.  So  it  is  indictable  to  conspire  to  charge  any 
one  with  a  crime,  even  though  there  is  no  intention  to  procure  an  indict¬ 
ment,  or  legal  process,  against  the  accused. — Commonwealth  v.  Tibbetts , 
2  Mass.,  536. 

It  is  also  indictable  to  form  a  conspiracy  to  cheat  one  by  making 
him  drunk,  and  playing  falsely  at  cards  with  him. — State  v.  Younger,  1 
Dev.,  357.  There  are  many  cases  in  which  the  act  itself  would  not  be 
cognizable  by  law  if  done  by  a  single  person,  which  becomes  the  subject 
of  indictment,  when  effected  by  several  with  a  joint  design. — 6  T.  R., 
636.  Thus  each  person  attending  a  theatre  has  a  right  to  express  his 
disapprobation  of  the  piece  acted,  or  a  performer  on  the  stage,  but  if 
several  previously  agree  to  condemn  a  play,  or  hiss  an  actor,  they  will 
be  guilty  of  conspiring. — 2  Camp.,  358.  In  the  case  of  workmen  refus¬ 
ing  to  proceed  unless  they  receive  an  advance  of  wages,  it  is  clear  that 
any  one  of  them  might  singly  act  on  this  determination,  but  it  is  criminal 
when  it  follows  from  a  plan  preconcerted  by  many. — 6  T.  R.,  636  ;  Peo¬ 
ple  v.  Fisher,  14  Wend.,  9. 

There  are  other  cases  in  which,  though  the  act  may  be  morally  cri¬ 
minal,  it  is  not  illegal,  except  on  the  ground  of  conspiracy :  thus  the  ver¬ 
bal  slander  of  a  private  individual  is  not  indictable  ;  but  it  is  so,  where 
several  unite  in  a  scheme  to  blast  his  character. — 1  Lev.,  62  ;  1  Vent., 
304.  And  in  every  case  that  can  be  adduced  of  conspiracy,  the  offence 
depends  on  the  unlawful  agreement,  and  not  on  the  act  which  follows  it ; 
the  latter  is  but  the  evidence  of  the  former.  The  offence  is  therefore 
complete  when  the  confederacy  is  made. — 2  Burr,  993  ;  3  Burr,  1321  ; 
State  v.  Buchanan,  5  Har.  and  J .,  317  ;  Collins  v.  Commonwealth ,  3  S. 
and  R.,  220  ;  Commonwealth  v.  Judd,  2  Mass.,  337  ;  Commonwealth  v.  Tib¬ 
betts ,  2  Mass.,  538  ;  Commonwealth  v.  Warren,  6  Mass.,  74  ;  People  v.  Ma¬ 
ther,  4  Wendell ,  259  ;  State  v.  Cawood,  2  Stew.,  360  ;  State  v.  Rickey,  4 
Halst.,  293  ;  Commonwealth  v.  M'Kisson,  8  S.  and  R.,  420. 
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Where  several  are  indicted  for  conspiracy,  and  one  only  appears,  if  he 
move  to  be  tried  separately,  he  may  be  tried  alone. — State  v.  Buchanan , 
Har.  Sf  J.,  500.  When  two  only  are  charged  with  a  conspiracy,  the  ac¬ 
quittal  of  one  is  the  acquittal  of  the  other. — State  v.  Tom ,  2  Dev.,  569. 
But  if  three  are  engaged  in  a  conspiracy,  and  one  dies  before  trial,  and 
one  is  acquitted,  the  third  may  notwithstanding  be  tried  and  convicted. 
People  v,  Olcott,  2  Johns.  Cas.,  301.  Proof  of  an  overt  act  by  one  in 
pursuance  of  the  conspiracy  is  sufficient  to  convict  all. — Collins  v.  Com¬ 
monwealth,  3  S.  &>"  R.,  220.  In  New  York,  the  only  conspiracies  punish¬ 
able  criminally  are  the  following,  and  they  are  made  misdemeanors,  viz. 
conspiracies  by  two  or  more:  1.  To  commit  any  offence.  2.  Falsely 
and  maliciously  to  indict  another  for  an  offence,  or  to  procure  him  to  be 
charged  or  arrested  therefor.  3.  Falsely  to  move  or  maintain  a  suit. 
4.  To  cheat  or  defraud  another  of  property  by  criminal  means.  5.  To 
cheat  and  defraud  another  of  property  by  means  which,  if  executed, 
would  amount  to  a  cheat,  or  to  obtain  property  or  money  by  false  pre¬ 
tences.  6.  To  commit  any  act  injurious  to  the  public  health  or  morals, 
or  to  trade  or  commerce,  or  for  the  perversion  or  obstruction  of  justice, 
or  of  the  due  administration  of  the  laws.  No  agreement,  except  to 
commit  a  felony  upon  the  person  of  another,  or  to  commit  arson  or  bur¬ 
glary,  is  a  conspiracy,  unless  some  act  besides  the  agreement  be  done  to 
effect  the  object. — 2  R.  S.,  691,  §  8,  &c.  If  an  overt  act  is  necessary  to 
constitute  the  offence,  one  or  more  must  be  alleged  in  the  indictment, 
and  the  same  be  proved  ;  but  others  not  alleged  may  be  given  in  evi* 
dence. — Id.,  735,  §17. 

CONSPIRACY  TO  DESTROY  VESSELS. 

By  the  laws  of  the  United  States,  Act  3d  March,  1825,  sec.  23,  it  is 
enacted,  that  if  any  person  or  persons  shall  on  the  high  seas,  or  within 
the  United  States,  wilfully  and  corruptly  conspire,  combine  and  confede¬ 
rate  with  any  other  person  or  persons,  such  other  person  or  persons  be¬ 
ing  either  within  or  without  the  United  States,  to  cast  away,  burn,  or 
otherwise  destroy  any  vessel,  or  to  procure  the  same  to  be  done,  with 
intent  to  injure  any  person  or  body  politic,  that  hath  underwritten,  or 
shall  thereafterwards  underwrite  any  policy  of  insurance  thereon,  or  on 
goods  on  board  thereof,  or  with  intent  to  injure  any  person  or  body  po¬ 
litic  that  hath  lent  or  advanced,  or  thereafter  shall  lend  or  advance,  any 
money  on  such  vessel,  on  bottomry  or  respondentia,  or  shall  within  the 
United  States,  build  or  fit  out,  or  aid  in  building  or  fitting  out,  any  ves¬ 
sel  with  intent  that  the  same  shall  be  cast  away,  burnt  or  destroyed,  for 
the  purpose  or  with  the  design  aforesaid,  every  person  so  offending, 
shall,  on  conviction  thereof,  be  deemed  guilty  of  felony,  and  shall  be 
punished  by  fine  not  exceeding  ten  thousand  dollars,  and  by  imprison¬ 
ment  and  confinement  at  hard  labor  not  exceeding  ten  years. 

ACTION  ON  THE  CASE  IN  THE  NATURE  OF  A  CONSPIRACY. 

The  law  implies  damage  from  a  conspiracy  to  accuse  the  plaintiff  of 
no.  v.  22 
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an  offence  for  which  he  is  indictable  and  removable  from  office  ;  and  the 
declaration  need  not  allege  special  damage. — Griffith  v.  Ogle,  1  Binn., 
172.  It  is  not  necessary  to  show  actual  specific  damage  ;  it  is  sufficient 
if  the  defendant’s  acts  have  caused  trouble,  inconvenience,  or  expense 
to  the  plaintiff. — Swan  v.  Saddlemire,  8  Wend.,  676. 

The  law  gives  a  very  adequate  remedy  in  damages,  either  by  an  ac¬ 
tion  of  conspiracy,  which  cannot  be  brought  but  against  two  at  the  least ; 
or,  which  is  the  more  usual  way,  by  a  special  action  on  the  case  for  a 
false  and  malicious  prosecution.  In  a  writ  of  conspiracy  at  common 
law,  one  cannot  be  convicted  and  another  acquitted. — 3  Blacksione  Comm., 
126;  Finch,  L.  305,  F.  M.  B.,  116,  Carth.,  421  ;  Janes  v.  Baker,  7  Con., 
445.  But  in  an  action  upon  the  case  one  only  may  be  sued,  or  if  two 
or  more  are  sued,  one  may  be  found  guilty  and  the  other  or  others  ac¬ 
quitted. — Eason  v.  Westbrook,  2  Taylor,  267,  2  Murph.,  329.  The  action 
will  not  lie  against  husband  and  wife  only,  as  they  are  but  one  person  ; 
but  it  will  lie  against  them  and  a  third  person. — Kirtley  v.  Dick,  2  Munf., 
15.  A  private  person  can  maintain  an  action  for  a  conspiracy  only  when 
it  operates  to  his  legal  injury. — Eason  v.  Petway,  1  Dev.  Bat.,  44.  A 
combination  to  entice  a  citizen  from  one  State  to  another,  in  order  to 
have  him  arrested  on  civil  process,  even  though  there  is  a  good  cause  of 
action  against  him,  is  actionable.— Phelps  v.  Goddard,  1  Tyler ,  60.  See 
also  on  this  subject,  the  following  cases:  Jones  v.  Baker,  7  Cow.,  445  ; 
Gardner  v.  Preston,  2  Day,  209,  2  Hall,  '■171 ;  Tappan  v.  Powers,  2  Hall, 
277;  Patten  v.  Gurney ,  17  Mass.,  186,  1  Binn.,  172;  Adams  v.  Paige ,  7 
Pick.,  542. 

CONSTITUTIONAL  LAW. 

Is  not  an  act  of  the  Legislature  repugnant  to  the  Constitution,  void  ? 

It  is  ;  and,  if  void,  it  cannot  bind  the  Courts,  nor  does  it  oblige  them 
to  give  it  effect,  for  this  would  be  to  overthrow  in  fact,  what  was  esta¬ 
blished  in  theory,  and  to  make  that  operative  in  law,  which  in  fact  is  not 
lawn  It  is  not  only  the  province  but  the  duty  of  the  Judicial  Department 
to  say  what  the  law  is  ;  and  if  an  act  of  the  Legislature  is  clearly  repug¬ 
nant  to  the  Constitution,  it  is  ipso  facto  void,  and  the  Courts  are  in  duty 
bound  so  to  declare  it.  The  authorities  on  this  point  are  conclusive  and 
numerous,  a  few  of  which  are  here  cited. — Indiana  Turnpike  v.  Philips, 

2  Pennsylvania,  184  ;  Moore  v.  Houston,  3  S.  4"  R-,  169  ;  People  v.  Foot, 
19  Johns.,  58  ;  Ex  parte  McCollum,  1  Cow.,  550  ;  Vanuxem  v.  Ilazlehursls, 
1  South.,  192  ;  Olden  v.  Ilallet,  2  South.,  406  ;  Whittington  v.  Polk,  1  Har. 
4'  •/.,  236  ;  Morris  v.  Trustees  of  Abingdon  Academy,  7  Gill  <Sf  Johns.,  7  ; 
Crane  v.  Meginnis ,  1  Gill  cf  Johns.,  463;  Derby  Turnpike  Company  v. 
Parks,  10  Conn.,  522  ;  Goshen  v.  Stonington ,  4  Conn.,  225  ;  Hill  v.  Sun¬ 
derland,  3  Vermont ,  507  ;  Starr  v.  Robinson ,  1  Chip.,  257  ;  Dupy  v.  Wick- 
wire,  1  Chip.,  237  ;  Stanford  v.  Barry,  1  Aik.,  314;  Worset  v.  Winnick, 

3  JV‘.  Hamp.,  473 ;  Dow  v.  Morris,  4  M.  Hamp.,  16  ;  7  M.  Hamp.,  65,  66  ; 
Lunds  case,  6  Greenl.,  412;  Bowdoinham  v.  Richmond,  6  Greenl.,  112; 
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Lewis  v.  Webb,  3  Greenl. ,  326  ;  Durham  v.  Lewiston ,  4  Greenl.,  140 ; 
Trustees,  fyc.,  v.  Bradbury,  2  Fairf .,  118  ;  9  Greenl.,  60;  Holden  v.  James , 
11  Mass.,  396  5  Norwich  v.  County  Commissioners,  13  Pick.,  60  ;  Ward  v. 
Barnard,  1  Aiken,  121  ;  Brunswick  v.  Litchfield,  2  Greenl.,  28  ;  Proprietors 
v.  Ken.  Pur.,  ibid.,  275 ;  Story,  J .,  in  Wilkinson  v.  Leland,  2  Peters'  U.  S. 
Rep.,  657,  658;  Lewis  v.  Breckenridge,  1  Blackford's  Ind.  Rep.,  220; 
Jones  v.  Wootien,  1  Harrington,  Del.  Rep.,  11 ;  Forsyth  v.  Marbury,  R.  M. 
Charlton's  Rep.,  333  ;  2  Peters',  522 ;  12  Wheat.,  270;  Colder  v.  Pa//,  3 
Dali.,  386;  Fan,  Morn  v.  Dor  raver,  2  Dali.,  309;  Cooper  v.  Telfair,  4 
Dali.,  18 ;  Fletcher  v.  Pec/r,  6 ;  Crunch,  128 ;  Grimball  v.  Poss,  Charlt., 
175 ;  Sta^e  v.  Savannah ,  Charlt.,  235  ;  Runnels  v.  State,  Walker,  146  ; 
Dawson  v.  Shaver,  9  Blackf.,  206  ;  Phcebe  v.  Jay,  1  Breese,  209  ;  People  v. 
Forquer,  1  Breeze,  70  ;  Dyer  v.  Tuscaloosa  Bridge  Company,  2  Porter, 
303;  Carson  v.  Commonwealth,  1  Marsh.,  290  ;  P/m  v.  Commonwealth,  2 
Litt.,  90  ;  Stidger  v.  Rogers,  Pr.  Dec.,  64  ;  Gullion  v.  Bowlware,  Pr.  Dec., 
89  ;  Hughes  v.  Hughes ,  4  Monr.,  43  ;  Huntsman  v.  Randolph,  5  Hayn .,  271 ; 
Williams  v.  Register,  Cooke,  217 ;  Tate  v  Pe//,  4  Yerg.,  202;  Union  Bank 
v.  Stare,  9  Yerg.,  490  ;  Mays  v.  Harley,  1  Rep.  Con.  Ct.,  267  ;  Byrne  v. 
Stewart,  3  Dessau.,  476  ;  Slate  v.  Lyles,  1  McCord,  233 ;  Bank  of  Newbern, 
v.  Taylor,  1  Car.  Paw  Reports,  246  ;  Den  v.  Foy ,  1  Murph.,  58  ;  Craushaw 
v.  S/are  River  Company,  6  Rand.,  245  ;  Hamper  v.  Hawkms,  1  Y/rg.  case, 
20  ;  1  Binn.,  419  ;  Respublica  v.  Duquit ,  2  Yeates,  493  ;  Stoddart  v.  Smith, 
5  Binn.,  355  ;  Osborne  v.  Huger,  1  Pay.,  179  ;  Ogden  v.  Blackledge,  2 
Crunch,  272 ;  Bedford  v.  Shilling,  4  iS’crg-.  #  Rawle.,  401 ;  Duncan,  J.,  in 
Bakin  v.  Ruub.,  12  ;  /iiVZ,  363-372  ;  Society  v.  Wheeler,  2  Gallison,  105  ; 
Washington ,  J.,  in  Society  for  Propagating  the  Gospel  v.  JVew  Haven,  8 
Wheaton,  49 3  ;  2  Dallas ,  410,  411,  412  ;  Bowman  v.  Middleton ,  1  Pay,  P., 
252 ;  Merrill  v.  Sherburne,  1  New  Hampshire  Rep.,  199 ;  Marbury  v. 
Madison,  1  Crunch.,  137;  Wally  v.  Kennedy,  2  Yerg.,  554;  Bank  of  the 
State  v.  Cooper,  2  Yerg.,  599 ;  Hope  v.  Henderson,  4  Dev.,  1 ;  Owens  v. 
Rain,  5  Hayw.,  106,  2  Pet.,  658,  2  Dali.,  310;  Austin  v.  Trustees ,  1  Yeates, 
360  ;  Jackson  v.  Frost,  5  Cow.,  346  ;  Society  v.  Wheeler,  2  Gallis,  105  ; 
S.  P.  Nelson  v.  Allen,  1  Yerg.,  360,  6  J\Iass.,  309  ;  Brown  v.  Storm,  4 
Verm.,  37;  Bristoe  v.  Evans,  2  Overt.,  341,  1  Blackf.,  374;  Weart  v.  IJTtz- 
mc/c,  3  JVew  Hampshire,  473  ;  Pr  parte  Picquat,  5  Pick.,  65;  Holden  v. 
James,  11  .Mass.,  396  ;  S.  P.  Bradford  v.  Brooks,  2  Aik.,  284 ;  Lewis  v. 
PFeW,  3  Greenl.,  326;  Officer  v.  Yoaag-,  5  Yerg.,  320;  Tate  v.  Pc//,  4 
Yerg.,  202;  Keith  v.  Ware,  2  Verm.,  174;  Kendall  v.  Dodge,  3  Verm,,  360. 

And  an  act  of  Congress,  contrary  to  the  constitution  of  the  United 
States,  is  void — and  courts  of  justice  are  bound  so  to  declare  it,  or  to 
modify  the  law  according  to  the  constitution,  if  the  case  admit  of  such 
modification — McCulloch  v.  Maryland,  4  Wheat.,  316;  Note  to  Hayburn's 
Case,  2  Dali.,  410  ;  0 wings  v.  Norwood,  5  Crunch,  344  ;  Mossman  v.  Hig- 
ginson,  4  Dali.,  11  ;  Hodgson  v.  Bowerbank ,  5  Cranch,  303;  Vanhorn's 
Lessee  v.  Dorrance,  2  Dali.,  304  ;  Cohen  v.  Virginia ,  6  Wheat.,  381,  264  ; 
Hyltonv.  United  States,  3  Dali.,  171 ;  Marbury  v.  Madison,  1  Cranch,  137  ; 
Martin  v.  Hunter's  lessee,  1  Wheat.,  304  ;  Loughborough  v.  Blake,  5  Wheat., 
317  ;  United  States  v.  Smith,  5  Wheat.,  158. 

It  is  a  principle  in  the  English  law  that  an  act  of  Parliament  deli- 
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vered  in  clear  and  intelligible  terms,  cannot  be  questioned,  or  its  author¬ 
ity  controlled  in  any  court  of  justice.  “It  is,”  says  Sir  William  Black- 
stone,  “  the  exercise  of  the  highest  authority  that  this  kingdom  acknow¬ 
ledges  upon  earth  ;  it  has  power  to  bind  every  subject  in  the  land,  and 
the  dominions  thereunto  belonging  ;  nay,  even  the  king  himself,  if  par¬ 
ticularly  named  therein ;  and  it  cannot  be  altered,  amended,  dispensed 
with,  suspended  or  repealed,  but  in  the  same  forms,  and  by  the  same  au¬ 
thority  of  parliament ;  for  it  is  a  maxim  in  law,  that  it  requires  the  same 
strength  to  dissolve  as  to  create  an  obligation.” — 1  Blackstone’s  Commen - 
taries,  p.  186.  This  principle  in  the  English  government,  that  Parlia¬ 
ment  is  omnipotent,  does  not  prevail  in  the  United  States  ;  the  powers  of 
government  in  this  country  are  distributed  in  departments,  and  each  de¬ 
partment  is  confined  within  its  constitutional  limits;  the  power  that  makes 
is  not  the  power  to  construe  the  law  ;  that  latter  trust  belongs  to  the  judi¬ 
cial  department  exclusively. — Kent ,  c.  7,  in  Jackson  v.  Phelps ,  3  Caines , 
69;  Ogden  v.  Blackledge,  2  Cranch,  272  ;  Jones  v.  Wootten,  1  Harrington , 
77 ;  Fisher  v.  Cockerill ,  5  Monr .,  102 ;  Indiana  and  Ebensburg  Turnpike 
Road  Compamj  v.  Phillips ,  2  Pennsyl .,  184  ;  State  v.  Tombeckbee  Bank ,  2 
Stew.,  30  ;  Pool  v.  Young ,  7  Monr.,  588  ;  Starr  v.  Robinson ,  1  Chip.,  257  ; 
Bowdoinham  v.  Richmond,  6  Greenl. ,  112;  Blackford  v.  Pettier ,  1  Black/., 
36  ;  Berry  v.  Haines,  2  Car.  Law  Reports,  428  ;  Townsend  v.  Townsend, 
Peck,  1 ;  Blair  v.  Williams,  4  Lilt.,  34 ;  though,  if  there  be  no  constitu¬ 
tional  objection  to  a  statute,  it  is  with  us  as  absolute  and  uncontrollable 
as  laws  flowing  from  the  sovereign  power,  under  any  other  form  of  gov¬ 
ernment.  But  in  this,  and  all  other  countries  where  there  is  a  written 
constitution,  designating  the  powers  and  duties  of  the  legislative,  as  well 
as  of  the  other  departments  of  the  government,  an  act  of  the  legislature 
may  be  void  as  being  against  the  constitution. 

The  law  with  us  must  conform,  in  the  first  place,  to  the  constitution 
of  the  United  States,  and  then  to  the  subordinate  constitution  of  its  par¬ 
ticular  State,  and  if  it  infringes  the  provision  of  either,  it  is  so  far  void. — 
Houston  v.  Moore,  5  Wheat.,  149.  The  courts  of  justice  have  a  right, 
and  are  in  duty  bound,  to  bring  every  law  to  the  test  of  the  constitution, 
and  to  regard  the  constitution,  first  of  the  United  States,  and  then  of 
their  own  State,  as  the  paramount  or  supreme  law,  to  which  every  infe¬ 
rior  or  derivative  power  and  regulation  must  conform. 

The  constitution  is  the  act  of  the  people,  speaking  in  their  original 
character,  and  defining  the  permanent  conditions  of  the  social  alliance  ; 
and  there  can  be  no  doubt  on  the  point  with  us,  that  every  act  of  the 
legislative  power,  contrary  to  the  true  intent  and  meaning  of  the  con¬ 
stitution,  is  absolutely  null  and  void.  The  judicial  department  is  the  pro¬ 
per  power  in  the  government  to  determine  whether  a  statute  is  or  is  not 
constitutional.  The  interpretation  or  construction  of  the  constitution  is 
as  much  a  judicial  act,  and  requires  the  exercise  of  the  same  legal  dis¬ 
cretion,  as  the  interpretation  or  construction  of  a  law.  To  contend  that 
the  courts  of  justice  must  obey  the  requisitions  of  an  act  of  the  legis¬ 
lature,  when  it  appears  to  them  to  have  been  passed  in  violation  of  the 
constitution,  would  be  to  contend  that  the  law  was  superior  to  the  con¬ 
stitution,  and  that  the  judges  had  no  right  to  look  into  it,  and  regard  it 
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as  the  paramount  law.  It  would  be  rendering  the  power  of  the  agent 
greater  than  that  of  his  principal,  and  be  declaring  that  the  will  of  only 
one  concurrent  and  co-ordinate  department  of  the  subordinate  authori¬ 
ties  under  the  constitution,  was  absolute  over  the  other  departments,  and 
competent  to  control,  according  to  its  own  will  and  pleasure,  the  whole 
fabric  of  the  government,  and  the  fundamental  laws  on  which  it  rested. 
The  attempt  to  impose  restraints  upon  the  exercise  of  the  legislative 
power  would  be  fruitless,  if  the  constitutional  provisions  were  left  with¬ 
out  any  power  in  the  government  to  guard  and  enforce  them.  From  the 
mass  of  powers  necessarily  vested  in  the  legislature,  and  the  active  and 
sovereign  nature  of  those  powers ;  from  the  numerous  bodies  of  which 
the  legislature  is  composed,  the  popular  sympathies  which  it  excites,  and 
its  immediate  dependance  upon  the  people  by  the  means  of  frequent  pe¬ 
riodical  elections,  it  follows,  that  the  legislative  department  of  the  gov¬ 
ernment  will  have  a  decided  superiority  of  influence.  It  is  constantly 
acting  upon  all  the  great  interests  in  society,  and  agitating  its  hopes  and 
fears.  It  is  liable  to  be  constantly  swayed  by  popular  prejudice  and 
passion,  and  it  is  difficult  to  keep  it  from  pressing  with  injurious  weight 
upon  the  constitutional  rights  and  privileges  of  the  other  departments. 

An  independant  judiciary,  venerable  by  its  gravity,  its  dignity,  and 
its  wisdom,  and  deliberating  with  entire  serenity  and  moderation,  is  pe¬ 
culiarly  fitted  for  the  exalted  duty  of  expounding  the  constitution  and 
trying  the  validity  of  statutes  by  that  standard.  It  is  only  by  the  free 
exercise  of  this  power  that  courts  of  justice  are  enabled  to  repel  assaults 
and  to  protect  every  part  of  the  government,  and  every  member  of  the 
community,  from  undue  and  destructive  innovations  upon  their  char¬ 
tered  rights. 

It  has  accordingly  become  a  settled  principle  in  the  legal  policy  of 
this  country  that  it  belongs  to  the  judicial  power  as  a  matter  of  right  and 
of  duty,  to  declare  every  act  of  the  legislature,  made  in  violation  of  the 
constitution,  or  of  any  provision  of  it,  null  and  void. — 1  Kent’s  Com.,  448, 
449,  and  450. 

If  any  part  of  a  statute  be  unconstitutional,  such  part  may  be  disre¬ 
garded,  while  full  effect  is  given  to  the  other  part. — Bank  of  Hamilton  v. 
Dudley ,  2  Pet.,  526  ;  2  Blackf,  8. 

And  a  former  statute  may  be  repealed  by  a  subsequent  one,  though 
every  other  clause  in  the  repealing  statute  be  unconstitutional. — Ely  v. 
Thompson ,  3  Marsh.,  73. 

A  retrospective  statute  affecting  and  changing  vested  rights,  is  very 
generally  considered,  in  this  country,  as  founded  on  unconstitutional 
principles,  and  consequently  inoperative  and  void.  But  this  doctrine  is 
not  understood  to  apply  to  remedial  statutes,  which  may  be  of  a  retro¬ 
spective  nature,  provided  they  do  not  impair  contracts,  or  disturb  abso¬ 
lute  vested  rights,  and  only  go  to  confirm  rights  already  existing,  and  in 
furtherance  of  the  remedy,  by  curing  defects  and  adding  to  the  means  of 
enforcing  existing  obligations. — Foster  v.  Essex  Bank,  16  Mass.  Rep., 
245  ;  Underwood  v.  Lilly ,  10  Serg.  Sr  Rawle,  101 ;  Tate  v.  Stoollzfoos,  16 
Serg.  Sr  Rawle,  35  ;  Blakeney  v.  F.  Sr  M.  Bank,  17  Serg.  d*  Rawle,  64  ; 
Hepburn  v.  Curts ,  7  Watts,  300  ;  Lock  v.  Bane,  9  Mass.  Rep.,  360 ;  Town- 
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send  v.  Townsend ,  1  Peck's  'Venn.  Rep.,  16,  17,  and  266  ;  State  v.  Ber- 
mudez ,  12  Louisiana  Rep.,  355. 

Such  statutes  have  been  held  valid,  when  clearly  just  and  reasonable, 
and  conducive  to  the  general  welfare,  even  though  they  might  operate 
in  a  degree  upon  existing  rights,  as  a  statute  to  confirm  former  marriages 
defectively  celebrated,  or  a  sale  of  lands  defectively  made  or  acknow¬ 
ledged.  The  legal  rights  affected  in  those  cases  by  the  statutes,  were 
deemed  to  have  been  vested  subject  to  the  equity  existing  against  them, 
and  which  the  statutes  recognized  and  enforced.— 3  Story's  Com.  on  the 
Const.,  267;  Gn.shen  v.  Stonington ,  4  Conn.  Rep.,  209;  Wilkinson  v.  Le- 
land,  2  Peters'  U.  S.  Rep.,  627  ;  Langdon  v.  Strong,  2  Vermont  Rep.,  234  ; 
Watson  v.  Mercer,  S  Peters'  U.  S.  Rep.,  88. 

But  the  cases  cannot  be  extended  beyond  the  circumstances  on 
which  they  repose,  without  putting  in  jeopardy  the  energy  and  safety  of 
the  general  principle. — 1  Kent's  Com.,  456. 


PRIVATE  PROPERTY  FOR  PUBLIC  USES. 

Can  private  property  be  taken  for  public  use  ? 

It  can. — Spring  v.  Russell,  3  Watts,  294  ;  Henry  v.  Underwood ,  1 
Dana ,  217;  O'Hara  v.  Lexington  Railroad  Co.,  1  Dana,  232;  Perry  v. 
Wilson,  7  Mass.,  395  ;  Cooper  v.  Williams,  7  Greenl.,  273  ;  Grotius,  b.  1, 
ch.  1,  §  6 ;  ib.,  b.  2,  ch.  14,  §  7  ;  ib.,  b.  3,  ch.  19,  §  7,  ch.  20,  §  7  ;  Puff., 
b.  8,  ch.  5,  §  7  ;  Bynk.  Quest.  Jur.  Pub.,  b.  2,  15  ;  Vattel,  b.  1,  ch.  20, 
§  244  ;  Esprit  des  Lois,  tom,.  3,  203;  Gardner  v.  Village  of  Newburgh,  2 
Johns.  Ch.  Rep.,  162 ;  Louisville  C.  Sf  C.  Railroad  v.  Chappell,  1  Rice's 
S.  C.  Rep.,  383  ;  Railroad  Co.  v.  Davis,  2  Dev.  S’  Batt.,  N.  C.  Sup.  C. 
Rep.,  451,  464;  Willard  v.  Hamilton ,  7  Ohio  R.,  115  ;  Bonaparte  v.  C.  Sf 
A.  Railroad  Co.,  1  Baldwin's  C.  C.  U.  S.  Rep.,  205;  Mayor  of  New  York 
v.  Lord ,  17  Wend.,  285  ;  Domat's  Civil  Law ,  b.  2,  tit.  9,  §  2,  art.  3,  4  ; 
Absor  v.  French,  2  Show.  Rep.,  28;  Young's  case,  1  Lord  Raym.,  725  ; 
Taylor  v.  Whitehead,  Doug.  Rep.,  745;  Dyer's  Rep.,  36,  b. ;  2  Balst.,  61, 
Arg. ;  Case  of  the  King's  Prerogative  v.  Saltpetre,  12  Co.,  13  ;  Mouse's 
case,  12  Coke,  63  ;  1  Dallas'  Rep.,  363,  M'Kean ,  Ch.  J.  ;  Bloodgood  v.  M. 
Sf  H.  Railroad  Co.,  14  Wend.,  51;  S.  Sf  C.,  18  ib.,  1;  Allen  v.  Farns¬ 
worth,  5  Verger's  Tenn.  Rep.,  189  ;  Nashville  Bridge  Co.  v.  Shelley,  10 
Yerger's  Rep.,  280 ;  Lexington  S'  Ohio  Railroad  v.  Applegate,  8  Dana's 
Rep.,  289. 

This  is  an  incident  to  the  sovereignty  of  every  government.  The 
right  of  eminent  domain,  or  inherent  sovereign  power,  gives  to  the  legis¬ 
lature  the  control  of  private  property  for  public  uses.  The  interest  of 
the  public  is  deemed  paramount  to  that  of  an  individual,  and  the  maxim 
of  the  law  is,  that  private  mischief  is  to  be  endured,  rather  than  a  public 
inconvenience.  On  this  ground  the  rights  of  public  necessity  rest,  but 
the  obligation  to  make  just  compensation  is  concomitant  with  the  right. 
A  provision  for  compensation  is  a  necessary  attendant  on  the  due  and 
constitutional  exercise  of  the  power  of  the  lawgiver  to  deprive  an  indi- 
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vidual  of  his  property  without  his  consent ;  and  this  principle  in  the 
American  constitutional  jurisprudence  is  founded  in  natural  equity,  and 
laid  down  by  jurists  as  an  acknowledged  principle  of  universal  law.  in 
fact  the  settled  and  fundamental  doctrine  is,  that  government  has  no  right 
to  take  private  property  for  public  purposes  without  a  just  compensation. 
This  is  not  only  the  law  in  the  United  States,  but  it  is  the  law  of  Scot¬ 
land. — Bell's  Principles  of  the  Law  of  Scotland ,  173,  174.  And  it  is  to 

be  found  in  the  British  Statute  of  1  and  2  William  4,  c.  43;  and  the  Code 
Napoleon,  art.  545,  and  the  Constitutional  Charter  of  Louis  XVIII.,  declare 
the  same.  See  also  Grotius  De  Jitre  B.  Sf  P.,  b.  3,  ch.  19,  §  7,  ch.  20, 

§  7;  Puff.  De  Jure  Nat.  et  Gent.,  b.  8,  ch.  5,  §  3,  7;  Bynk.  Quest.  Jur. 

Pub.,  b.  2,  ch.  15  ;  Vattel,  b.  1,  ch.  20,  §  244. 

The  damages  may  be  assessed  in  any  fair  and  equitable  mode  with¬ 
out  the  intervention  of  a  jury;  and  the  government  is  bound  in  such 
cases  to  provide  some  tribunal  for  the  assessment  of  the  compensation, 
or  indemnity,  before  which  each  party  may  meet  and  discuss  their 
claims ;  and  if  the  government  proceed  without  taking  those  steps,  their 
officers  and  agents  may  be  restrained  by  injunction. — Gardner  v.  Village 
of  Newburgh,  2  Johns.  Ch..  Rep.,  162  ;  Henderson  v.  Mayor  N.  0.,  5  Mil¬ 
ler's  Louis.  Rep.,  416  ;  Bonaparte  v.  Camden  Railroad  Co.,  1  Bald.,  205  ; 
Gardner  v.  Trustees  of  Newburgh,  2  Johns.  Ch.  Rep.,  162;  Haight  v.  Mor¬ 
ris  Aqueduct,  4  Wash.  C.  C.,  601;  Young  v.  Buckingham,  5  Ham.,  485; 
Mercer  v.  Williams,  1  Wright,  132;  Bales  v.  Cooper,  5  Ham.,  115  ;  Will- 
yard  v.  Hamilton ,  7  Ham.  (Part  2),  112;  Jackson  v.  Winn,  4  Lift.,  323. 

But  the  property  so  taken  must  be  for  public  uses  only  .—Gardner  v. 
Village  of  Newburgh,  2  Johns.  Ch.  Rep.,  162 ;  Louisville  C.  8?  C.  Railroad 
v.  Chappell,  1  Rice's  S.  C.  Rep.,  383 ;  Grotius ,  b.  1,  ch.  1,  §  6  ;  ib.,  b.  2, 
ch.  14,  §  7;  ib.,  b.  3,  ch.  19,  §  7;  ch.  20,  §  7;  Puff.,  b.  8,  ch.  5,  §  7; 
Bynk.  Quest.  Jur ,  Pub.,  b.  2,  15  ;  Vattel,  b.  1,  ch.  20,  §  244;  Esprit  des 
Lois,  tom.  3,  203. 

If  the  government  should  take  private  property  for  a  purpose  not  of 
a  public  nature,  as  if  the  legislature  should  take  the  property  of  A  and 
give  it  to  B  ;  or  if  they  should  vacate  a  grant  of  property  under  the  pre¬ 
text  of  some  public  use  or  service,  such  cases  would  be  gross  abuses  of 
their  discretion,  and  fraudulent  attacks  on  private  rights,  and  the  law 
would  clearly  be  unconstitutional  and  void. — 2  Kent's  Com.,  340  ;  Wilkin¬ 
son  v.  Leland,  2  Peters'  U.  S.  Rep.,  658  ;  Varicky.  Smith,  5  Paige,  146,  147, 
159,  160,  S.  P. 

Nor  has  the  government  a  right  to  take  private  property  when 
wanted  by  the  public  merely  for  ornamental  purposes:  the  purposes 
must  be  necessary  and  useful. — Pr.  Pitman,  7  ;  12  Pick.,  480. 

As  a  general  rule  it  undoubtedly  rests  with  the  legislature  to  judge 
of  the  cases  which  require  the  operation  of  the  right  of  eminent  domain, 
and  it  may  be  applied  to  the  case  of  roads,  turnpikes,  railways,  canals, 
ferries,  bridges,  &c.,  provided  there  be,  in  the  assumption  of  the  property, 
evident  utility  and  reasonable  accommodation,  as  respects  the  public, — ■ 
Cotrill  v.  Myrick,  3  Fairfeld,  222  ;  Dyer  v.  Tuscaloosa  Bridge  Co.,  2  Por¬ 
ter's  R.,  296  ;  Harding  v.  Goodlett,  3  Yerger,  41 ;  Chancellor  Walworth,  in 
18  Wend.,  14,  15. 
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CONSTITUTIONAL  LAW. 


There  is  no  doubt  but  the  right  of  eminent  domain  may  be  exercised 
in  case  of  franchises,  as  well  as  of  personal  property,  in  proper  cases,  and 
on  due  compensation. — Bonaparte  v.  C.  Sr  A.  Railroad  Co.,  1  Baldwin's 
C.  S’  C  U.  S.  Rep.,  205. 

The  doctrine  of  the  case  in  14  and  18  Wendell,  appears  to  settle  this 
principle  of  constitutional  law  upon  a  reasonable  and  practical  foundation. 
See  also  Louisville  C.  S’  C.  Railroad  Co.  v.  Chappel,  1  Rice's  S.  C.  Rep., 
383  ;  Lexington  S'  Ohio  Railroad  v.  Applegate,  8  Dana's  R.,  289. 

The  provision  in  the  fifth  article  of  amendment  of  the  Constitution 
of  the  United  States,  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  does  not  apply  to  the  States,  but  only  to 
the  United  States. — Livingston  v.  Mayor  of  New  York,  8  Wend.,  85  ;  Bar - 
ton  v.  .Mayor  of  Baltimore,  7  Pet.,  243 ;  1  Bald.,  220. 

In  New  York,  neither  the  payment  nor  assessment  of  damages  of 
owners  of  lands  through  which  a  road  is  laid,  is  a  condition  precedent 
to  the  right  to  open  the  road. — Case  of  Thompson,  6  Wend.,  634  ;  Rodgers 
v.  Bradshaw,  20  Johns.,  735  ;  Bonaparte  v.  Camden  Railroad  Co.,  1  Bald., 
228  j  Day  v.  Stetson,  8  Greenl .,  365. 

[Constitutional  Law  to  be  completed  in  the  next  Number,] 


KINNE’SVLAW  compendium. 

V  .•  . 

■-'w  V-  .  i.  .  tr 


Law  alphabetically  arranged,  by  Question  and  Answer  with  reference  to  the  latest  and 
most  approved  Authorities.  By  Asa  Kinne.  2  vols.  First  Volume  containing  600  pages, 
second  Volume  750  pages,  and  Appendix  112  pages,  1843. 

The  plan,  utility  and  accuracy  of  the  works  of  Mr.  Kinne,  have  received  the  unqualified  ap. 
probation  of  the  most  distinguished  jurists  in  the  United  States.  Among  the  numerous  names 
are  the  following :  Mr.  Justice  Story;  James  T.  Austin,  Attorney  General  of  Massachusetts  ; 
Ovid  F.  Johnson,  Attorney  General  of  Pennsylvania  ;  Chief  Justice  Williams  of  Vermont; 
Chief  Justice  Hornblower  of  New  Jersey  ;  David  Paul  Brown,  Esq.;  Judges  Peters  and  Bou- 
vier  of  Philadelphia  ;  Mr  Chancellor  Kent  of  New  York  ;  Chief  Justice  Tucker  of  Virginia  ; 
Chief  Justice  Cranch  of  Washington  City,  &c. ;  Peter  S.  Duponceau,  Esq.,  of  Philadelphia ; 
Hon.  Judge  Grtdley,  Utica,  New  York  ;  William  L.  Hurst,  Philadelphia. 

Mr.  Justice  Story  says  : — I  have  examined  Kinne’s  Law  Compendium  with  some  considera¬ 
ble  care  and  attention,  and  do  not  hesitate  to  pronounce  it  a  very  valuable  and  useful  work  to 
the  profession,  and  drawn  up  with  great  accuracy  and  fulness.  To  students  it  will  also  be  par¬ 
ticularly  useful — presenting  the  doctrines  in  form  of  questions  and  answers,  will  have  a  tend¬ 
ency  to  make  them  feel  more  distinctly  the  precise  stress  of  the  points,  and  thus  prepare  them 
to  understand  and  give  the  true  answers  ;  it  will  thus  more  certainly  excite  their  diligence,  ar¬ 
dor  and  attention  than  the  common  mode  of  mere  didactic  reading,  and  well  adapted  to 
awaken  them  to  the  importance  of  particular  principles  and  distinctions,  which  might  other¬ 
wise  escape  their  observation,  and  impress  upon  them  the  necessity  (if  I  may  so  say)  of  self- 
interrogation.  The  work  justly  merits  public  patronage,  wnich  I  trust  it  will  receive. 

JOSEPH  STORY 


Extract  of  a  letter  from  David  Paul  Brovm,  Philadelphia. 

It  imparts  all  the  advantages  of  an  accurate  and  well  arranged  note  book,  while  it  saves  to 
the  profession  a  vast  deal  of  time  and  labor.  Give  me  a  fulcrum,  said  Archimedes,  and  I  can 
raise  the  earth.  Give  man  time,  or  save  it  for  him,  and  for  worldly  purpose  he  has  little  else 
to  ask.  DAVID  PAUL  BROWN. 


From  the  Hon.  Judge  Peters  of  Philadelphia. 

I  am  particularly  gratified  with  the  examination  I  have  made  of  this  work  ;  it  will  extensively 
aid  the  student  in  his  researches  and  be  of  great  value  to  the  practitioner  in  his  investigations. 
To  the  student  it  is  a  valuable  index,  which  will  give  him  great  facilities  in  his  studies  and 
pursuits  ;  to  the  practitioner,  it  may  truly  be  considered,  in  the  popular  language  of  the  day, 
“  n  labor-saving  machine to  the  profession  in  general  it  must  be  highly  useful. 

Mr. Kinne  has  collected  with  great  diligence  and  accuracy  the  cases  decided  on  the  points 
presented  by  his  questions,  and  has  very  ably  advanced  the  subjects  to  which  those  questions 
apply.  The  references  to  authorities  are  so  copious  as  to  give  to  any  possessor  of  the  work  a 
very  large  Law  Library. 

I  have  examined  some  of  the  references  to  the  cases  in  the  Circuit  and  Supreme  Courts 
reported  by  me,  and  with  pleasure  avouch  their  fidelity.  R.  PETERS. 


From  the  Hon.  Judge  Gridley,  of  Utica,  N.  Y. 

I  have  examined  Kinne’s  Law  Compendium,  with  as  much  attention  as  my  other  avocations 
would  allow,  and  am  satisfied  that  it  is  admirably  adapted  to  the  purpose  for  which  it  was  ob¬ 
viously  designed — to  facilitate  the  labors  of  Counsel  in  the  preparation  of  their  causes  for  trial 
and  argument.  From  an  examination  of  several  of  the  titles,  I  can  say  with  confidence  that 
they  are  treated  with  great  judgment  and  ability'.  Their  divisions  correspond  with  a  very  natural 
and  obvious  analysis— and  the  propositions  advanced  are  supported  by  an  array  of  authorities, 
which,  while  they  indicate  the  industry  with  which  the  work  has  been  compiled,  cannot  fail 
to  furnish  the  examining  counsels  with  a  rich  treasure  of  well  selected  cases. 

PHrLO  GRIDLEY. 


KINNE’S  BLACKSTONE. 


The  most  important  parts  of  Blackstone’s  Commentaries  reduced  to  questions  and  answers. 
By  Asa  Kintje.  One  volume,  third  edition,  1842,  improved  and  enlarged,  with  Index  and 
Blossary.  To  which  is  added,  a  Digest  of  the  Laws  of  the  United  States  relative  to  crimi¬ 
nal  offences  and  their  punishment,  with  reference  to  the  Acts  of  Congress  and  Judicial 
Decisions. 

This  Compilation  has  received  the  approbation  of  Chancellors  Walworth  and  Kent  of 
New  York,  Chief  Justice  Cranch  of  Washington  City,  Chief  Justice  Williams  of  Vermont, 
Chief  Justice  Weston  of  Maine,  Chief  Justice  Tucker  of  Virginia,  Mr.  Justice  Storw  of 
Cambridge  University,  Ovid  F.  Johnson,  Attorney  General  of  Pennsylvania,  R.  S.  Field, 
Attorney  General  of  New  Jersey,  Hon.  Judges  Peters,  Jones,  Bouvier,  and  Conrad  of  Phila¬ 
delphia,  Hon.  Lucas  Thompson  of  Staunton,  Va.,  Peter  S.  Duponceau,  William  L.  Hurst, 
David  Paul  Brown  and  Joseph  R.  Ingersol,  Esqs.,  of  Philadelphia,  President  John  Tyler,  &c 


Extract  of  a  Letter  from  Chancellor  Walworth,  New  York. 

I  think  this  compilation  will  be  found  useful  to  the  profession,  particularly  to  students, 
who  will  here  find  an  admirable  plan  for  common-placing  their  studies.  I  have  no  doubt, 
»lso,  that  it  will  be  found  useful  to  citizens  of  other  professions  and  occupations,  and  in 
Academies,  and  for  the  higher  classes  in  common  schools  ;  as  no  one  can  become  too  well 
acquainted  with  the  leading  principles  of  the  common  law,  as  developed  in  the  commentaries 
of  the  English  Judiciary. 

R.  H.  WALWORTH. 


l 

From  Chancellor  Kent. 

It  cannot  but  be  useful,  and  this  book  will  excite  and  promote  the  study  of  the  volumes  at 
.arge  and  promote  the  knowledge  of  legal  principle. 

JAMES  KENT. 


From  Peter  S.  Duponceau,  Philadelphia. 

It  is  a  handsome  panorama  of  a  grand  edifice — it  will  be  of  great  use  to  students,  par¬ 
ticularly  in  preparing  for  their  examination,  and  also  in  their  subsequent  readings  of  the  ori- 
jmal  work,  in  pointing  out  to  them  the  parts  to  which  their  attention  should  be  specially 
directed — it  will  also  be  useful  to  practising  lawyers — not  only  as  a  good  index,  but  as 
a  refresher  of  the  memory 

PETER  S.  DUPONCEAU. 


From  the  Hon.  Lucas  P.  Thompson  of  Staunton,  Va. 

The  examination  I  have  taken  of  Kinne’s  Blackstone  has  satisfied  me  that  it  is  a 
valuable  compilation,  as  well  to  the  legal  profession  as  to  the  public  generally.  For  popular 
ase,  I  consider  it  superior  to  any  work  of  the  kind  known  to  me.  I  hope  the  day  is  not 
distant  when  the  elements  of  law  will  constitute  a  branch  of  popular  education  ;  in  such  a 
rontingency  this  conlpilation  would  be  brought  fully  into  requisition  and  its  utility  appreciated. 

LUCAS  P.  THOMPSON. 


From  the  Hon.  Judge  Grier,  of  Pittsburg,  Pennsylvania. 

I  am  much  pleased  with  this  work,  and  think  it  worthy  a  place  in  the  library  of  every 
.awyer.  Mr.  Kinne  has  fully  complied  with  the  plan  set  forth  in  hts  preface,  in  furnishing  a 
took  “  adapted  not  only  to  instruct  those  who  are  anxious  of  acquiring  a  practical  knowledge 
of  the  law,  but  also  to  refresh  the  memory  of  practitioners,  who  have  little  leisure  to  devote 
to  reading.” 

JAMES  GRIER. 


